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The Right of Railroads to Engage in 
Water Transportation 


By Pam F. Weiss * 

While railroad common carriers are traditionally identified with 
land transportation, the recent formation of a shipping enterprise, made 
up of a coal miners’ union, a number of coal companies, and several 
coal carrying railroads, to carry coal by sea to markets abroad * serves 

ois as a reminder that railroads have upon occasion engaged in transporta- 
tion by water, and it may be interesting to consider the extent to which 
railroads may lawfully engage in such transportation, with or without 
authority from a regulatory agency, on inland waterways, on the Great 
Lakes, in coastwise trade, in intercoastal trade, and in trans-oceanic 
nia service. 

The first statute bearing upon this question is the Panama Canal 
Act of 1912, amending section 5 of the Act to Regulate Commerce, now 


Cc appearing as section 5(14), (15) and (16) of the Interstate Commerce 
Act. 
nia Section 5(14) reads as follows: 
‘*(14) Notwithstanding the provisions of paragraph (2), from and 
ois after the lst day of July 1914, it shall be unlawful for any carrier, 
as defined in section 1(3), or (after the date of the enactment of 
ae this amendatory section) any person controlling, controlled by, or 


under common control with, such a carrier to own, lease, operate, 
control, or have any interest whatsoever (by stock ownership or 
C. otherwise, either directly, indirectly, through any holding company, 
or by stockholders or directors in common, or in any other manner) 
in any common carrier by water operated through the Panama 


C. Canal or elsewhere with which such carrier aforesaid does or may 
compete for traffic or any vessel carrying freight or passengers upon 
C. said water route or elsewhere with which said railroad or other car- 


rier aforesaid does or may compete for traffic; and in case of the 
violation of this provision each day in which such violation continues 
C. shall be deemed a separate offense.’’ 


Section 5(15) reads as follows: 


os (15) Jurisdiction is hereby conferred on the Commission to deter- 
mine questions of fact, arising under paragraph (4), as to the 
competition or possibility of competition, after full hearing, on the 
vis application of any railroad company or other carrier. Such appli- 
cation may be filed for the purpose of determining whether any 
existing service is in violation of such paragraph and may pray 
for an order permitting the continuance of any vessel or vessels 








* General Attorney, Association of American Railroads, Washington, D. C. 
1 News story, Washington Star, June 14, 1956, 
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already in operation, or may pray for an order under the provisions 


th 
of paragraph (16). The Commission may on its own motion or the > then 
application of any shipper institute proceedings to inquire into the ing to 
operation of any vessel in use by any railroad or other carrier which carrie 
has not applied to the Commission and had the question of competi- in th 
tion or the possibility of competition determined as herein provided. posit 
In all such cases the order of said Commission shall be final.’’ comp 
Section 5(16) reads, in pertinent part, as follows: Sgoe 


**(16) Notwithstanding the provisions of paragraph (14), the Com. the s 
mission shall have anority, upon application of any carrier, as comp 

efined in section , and aiter hearing, by order to authorize Pacif 
such carrier to own or acquire ownership of, to lease or operate, railré 
to have or acquire control of, or to have or acquire an interest in, in or 
a common carrier by water or vessel, not operated through the the r 
Panama Canal [with which the applicant does or may compete for throt 
trafficlfif the Commission shall find that the continuance or acquisi- coun 


tion of such ownership, lease, operation, control, or interest will not it m 
prevent such common carrier by water or vessel fram _heing operated muck 


in the interest of the public and with advantage to the convenience com] 

and commerce of the people, and that it will not exclude, prevent, §28 

or reduce competition on the route by water under consideration cone 
7 





These provisions of law impose restrictions on the ability of rail- oe 
roads to engage in water transportation wherever the water transporta- deci 
tion in question does or may compete with the rail carrier itself. Where 1 
water transportation that is competitive with a rail carrier is carried in ¥ 
on through the Panama Canal, the railroad is absolutely prohibited from dos 
having any interest in the water carrier. Where the water transporta- if it 
tion is carried on ‘‘elsewhere,’’ a railroad may, even where the water 
service does or may compete with its own rail service, be allowed by the the 
Interstate Commerce Commission to engage in water operations if it the 


can be shown that this will not prevent such service ‘‘from being oper- 
ated in the interest of the public and with advantage to the convenience 
and commerce of the people, and that it will not exclude, prevent, or 
reduce competition on the route by water under consideration . . .’’ 

The interest of a railroad in a water carrier that is covered by sec- 
tion 5(14) of the Act is, literally, any interest. It is not necessary for 
the railroad to have control of the water carrier; a minority stock in- 
terest, even in the absence of effective corporate control, is within the 
purview of the Act. Investigation of Seatrain Lines, Inc., 206 I. C. C. 
328 (1935). Nor does it make any difference whether the railroad en- 
gages in water operations through a separately incorporated common 
carrier by water, or simply operates vessels owned directly by it as part 
of its corporate activities. See Lake Line Applications Under Panama 
Canal Act, 33 I. C. C. 699, 703 (1915). 

Whether the water transportation in question does or may compete 
with the railroad’s own service is a question of fact, to be determined 
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by the Commission. The competition prohibited by Section 5(14) is 
competition between the water carrier and the particular railroad seek- 
ing to engage in water transportation, not competition between the water 
carriers and railroads in general. The words ‘‘may compete for traffic’’ 
in the statute do not, the Commission has declared, mean ‘‘a vague, 
possible though. improbable competition, but mean a probable potential 
competition, as when the water line is entirely divorced from the rail- 
road.’” The Commission will ‘‘look at the conditions as they will exist 
if this divorce is effected. From a practical view the question is, Will 
the steamship company, when free to consult only its own interests, 
compete for traffic with the railroad line?’’ Application of Southern 
Pacific Co., 32 I. C. C. 690, 694 (1915). It is not necessary that the 
railroad serve both the Atlantic and Pacific Coast of the United States 
in order to be competitive. Competition is considered to be possible if 
the railroad engages in transcontinental rail service by participating in 
through-route joint rate arrangements with other railroads for the cross- 
country haul. Application of Southern Pacific Co., supra. Conceivably 
it might be shown that the rates by water through the Canal are so 
much lower than the all-rail rates that there is no possibility of genuine 
competition, Southern Pacific Co. Ownership Oil Steamers, 37 I. C. C. 
§28 (1915), but this might in many cases be difficult to do. It is also 
conceivable that a north-south railroad or a New England railroad might 
be held not to be competitive with water traffic through the Canal by 
virtue of the fact that the principal direction in which the rail traffic 
moves would not be competitive with Canal traffic ; however, there are no 
decisions dealing with these questions. 

The Panama Canal Act provides that rail carriers desiring to engage 
in water transportation shall apply to the Commission for authority to 
do so, and it is fairly clear that the burden is on the railroad to prove, 
if it ean, that competition with the water route is impossible. 

The policy underlying the Act, as it relates to water traffic through 
the Panama Canal and other water traffic as well, has been expressed by 
the Interstate Commerce Commission as follows: 


‘‘This section of the Panama Canal act indicates, among other 
things, a clear, unmistakable policy, adopted by Congress, to sepa- 
rate from railroad ownership, control, or influence such common 
carrier water lines, and such vessels, as may, when thus separated, 
compete with the present owning or controlling companies, except 
where, upon investigation, it is found by the Commission that the 
existing service by water, other than through the Panama Canal, 
is being operated in the interest of the public, is of advantage to the 
convenience and commerce of the people, and that its continuance 
will neither exclude, prevent, nor reduce competition on the route 
by water.’’ (Application of Southern Pacific Co. in re Operation 
8S. 8. Co., 32 I. C. C. 694). 


‘‘From an examination of the congressional debate from which the 
act emerged, it is at once clear that the spirit which undoubtedly 
prompted this legislation was a desire to preserve to the common 
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interest of the people, free and unfettered, the ‘water roadbed’ via 
the Panama Canal, which was nearing completion. Coupled as it is, 
the legislative purpose of the other parts of the amendment with 
respect to waters ‘elsewhere’ must necessarily have been to restore 
all the water routes of the country to the same condition of freedom 
from any domination that would reduce their usefulness. (Lake 
Line Applications Under Panama Canal Act, 33 I. C. C. 712). 


Very few decisions of the Interstate Commerce Commission under 
the Act have dealt with water transportation through the Panama Canal, 
and in those cases the railroad interest in the water carrier was not 
approved. Altogether, there have been more than fifty cases before the 
Commission raising questions under the Act, relating to water transpor- 
tation other than that through the Panama Canal, and in a great ma- 
jority of them the railroad applications for authority to own or acquire 
an interest in a water carrier or in vessels to be operated in competition 
with the railroads were granted. Railroads have been authorized to 
engage in water transportation on the Atlantic Coast (Ocean Steamship 
Co. of Savannah, 37 I. C. C. 422; Central of Vermont Boat Lines, 40 
I. C. C. 589; Baltimore Steam Packet Application, 244 I. C. C. 583), 
between the Atlantic Coast and the Gulf Coast (Southern Pacific Co. 
Ownership of Atlantic 8. 8. Lines, 17 I. C. C. 124; Investigation of Sea- 
train Lines, Inc., 206 I. C. C. 328), on the Pacific Coast (Application of 
Southern Pacific Co., 32 I. C. C. 690 (1915) ; Oregon-Washington R. R. 
& Navigation Co. Ownership of 8. F. & P. 8. 8. Co., 34 I. C. C. 165; 
Steamship ‘‘Great Northern,’’ 37 I. C. C. 260), on the Great Lakes 
(Application of P. R. R. Co.—Canadian Pacific Concerning Operation 
of Pennsylvama-Ontario Transportation Co., 34 I. C. C. 47 (1915); 
G. T. Ry. Co. of Canada Operation of Car Ferry Co., 34 I. ©. C. 49 
(1915) ; Ann Arbor R. R. Co. Operation of Car Ferry Boats, 34 I. C. C. 
83 (1915), between Florida and Cuba (Peninsular & Occidental 8. 8. Co., 
37 I. C. C. 432; Peninsular & O. 8. 8. Co., 204 I. C. C. 142), and between 
the Gulf Coast and Cuba (New Orleans & Havana Car Ferry Service, 
188 I. C. C. 371). In most of the cases railroads sought authority to 
continue water service that was already in existence when the Panama 
Canal Act was passed in 1912, but in a number of instances authority 
was obtained to start a new service. 

With respect to water transportation other than that through the 
Panama Canal, the first question to be determined by the Commission 
is whether there is competition, or the possibility of competition, between 
the rail and water carrier. If there is no possibility of competition, the 
Act does not apply, and the I. C. C. has no jurisdiction to act. (New 
York Harbor Facilities Application, 100 I. C. C. 383; Ocean S. 8. Co. 
of Savannah, 203 I. C. C. 155). The possibility of competition is a 
question of fact. It is not necessary, as previously pointed out, that the 
rail line should be parallel to the water line or that the rail line should 
reach all the points served by the water carrier. The test with respect 
to whether the water carrier does or may compete with the rail carrier 
is the same whether the water carrier is operated through the Panama 
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Canal ‘‘or elsewhere.’’ The competitive requirement is satisfied if the 
railroad, by virtue of through-route joint rate arrangements with other 
railroads, furnishes transportation to points served by the water carrier. 
Lake Line Applications, supra. In a number of cases, railroads have 
contended that the water service under consideration did not compete 
with, but was an extension of, its regular railroad service, and this con- 
tention has been sustained a number of times, as in New York Harbor 
Facilities Applications, 100 I. C. C. 383 (1925), where the railroads 
serving New York City and New York Harbor sought authority to con- 
tinue the operation of various ferry boats, barges, tugboats, and lighters 
in and around New York harbor. 

In most of the cases, however, the water service was plainly com- 
petitive with the rail service, and the Commission had to find that the 
railroad interest in the service would (1) ‘‘not prevent such common 
carrier by water or vessel from being operated in the interest of the 
public and with advantage to the convenience and commerce of the 
people,’’ and (2) ‘‘that it would not exclude, prevent or reduce com- 
petition on a route by water under consideration.’’ These two provisions 
have not been clearly defined by the Commission or the courts. There 
is no indication that there is any distinction in meaning between the 
phrases ‘‘interest of the public’’ and ‘‘advantage to the convenience and 
ecommerce of the people.’’ As the law was originally enacted in 1912, 
it provided that : 


‘‘If the Interstate Commerce Commission shall be of the opinion 
that any such existing specified service by water other than through 
the Panama Canal is being operated in the interest of the public 
and is of advantage to the convenience and commerce of the people 
. . . the Interstate Commerce Commission may, by order, extend the 
time during which such service by water may continue to be oper- 
ated beyond July 1, 1914.’’ 


During the time that the law appeared in this form, the Commission 
heard evidence from shippers, trade groups, civic organizations, cham- 
bers of commerce, and the like, with respect to the efficiency, depend- 
ability, and desirability of the service in question as bearing upon what 
might be called the issue of ‘‘public interest.’’ It was not necessary, 
the Commission pointed out, to make the kind of public interest finding 
that would be required to be made in a proceeding to obtain a certificate 
of public convenience and necessity under other provisions of the 
Interstate Commerce Act. Ocean 8S. 8. Co. of Savannah, 203 I. C. C. 155 
(1934). The Transportation Act of 1940 included the provisions of the 
Interstate Commerce Act that had been added to section 5 by the Panama 
Canal Act, but the provision dealing with the public interest question 
was somewhat revised and recast. Originally, the Commission was re- 
quired to be of the opinion that the existing water service was affirma- 
tively in the public interest. This language would seem to require the 
Commission to consider the quality and character of the service in and 
of itself. As the law now reads, the Commission may authorize the 
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water transportation if it finds that the railroad interest in the common 
carrier by water or vessel will not prevent it from being operated in the 
interest of the public. The law as it stands now would seem to require a 
lesser showing on the part of the railroad, not that the water service in 
railroad hands will be good, but that the railroad interest in such service 
will not prevent it from being good. The Commission appears to agree 
that the law as now drawn imposes a lesser requirement than the law 
as originally enacted, Missouri Pacific R. Co. and T. & P. Ry. Co, 
Service by Water, 245 I. C. C. 143, 148 (1941). What kind of showing 
must be made to establish that a railroad interest in a water carrier 
will not prevent the latter from being operated in the public interest 
is not revealed in the decisions. Presumably, testimony by shippers and 
other witnesses about the character of and need for the service would 
still suffice. 

The other test to be applied is whether the railroad interest in a 
water carrier will exclude, prevent, or reduce competition on the route 
by water under consideration. Most of the cases have held that the 
railroad interest in the water carrier would not have the adverse effect 
described, but the meaning of this provision is not clearly explained in 
any of the decisions of the Commission. 

As the Commission expressed the policy of the statute in Southern 
Pacific Co. Ownership of Atlantic 8. 8. Lines, 206 I. C. C. 427, 434 
(1935), ‘‘Section 5 of the Act was not intended to forbid railroad owner- 
ship, operation or control of steamship lines, but to forbid the use of 
such ownership or control in a manner which will restrict the movement 
of interstate commerce in the interest of that railroad’s competing rail 
lines.’? One way in which it could be shown that the railroad interest 
would harm competition on the water route would be to show that it had 
already done so. In Lake Limes Application, supra, all of the boat lines 
operating on the Great Lakes were owned by trunk line railroads which 
individually, or by virtue of through-route arrangements with other rail 
carriers, served the principal port cities that were served by the boat 
lines. The railroads joined together in an organization known as the 
Lake Lines Association for the purpose of seeing to it that the boat lines 
were operated for the benefit of their railroad owners. This was done, 
among other ways, by determining what traffic should move all-rail, and 
what traffic should move lake-rail. The rates established were such that 
the boat lines did not compete effectively with the railroads for traffic 
and did not compete with each other. The history of the boat lines 
showed that they had been acquired by railroads from independent 
operators; that the railroads had temporarily reduced the rates of the 
boat lines to drive other independents out of business; and that the 
boat lines were held, after all independent boat lines were eliminated, 
as a threat to newcomers. The Commission characterized this use by 
saying that the boat lines were used as a sword, then as a shield. The 
railroads were denied authority to continue to own and operate the 
boat lines. This is the most important case in which railroad applica- 
tions under the Panama Canal Act were denied. 
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At first glance, the wording of the statute would seem to suggest 
that in applying this particular language the Commission would look 
exclusively at what happens on the water, to the disregard of the com- 
petitive relationship between the water carriers and the railroad appli- 
cant. If there were five water carriers, and one of them was railroad 
owned, competition on the water route would appear to exist. In such 
a case, withdrawal of the rail-owned water carrier would reduce compe- 
tition and the continuance of that carrier would maintain it. If the 
railroad introduces a new water carrier on a route on which there are 
existing carriers, the result would appear to be an increase of compe- 
tition. This approach has, in part at least, been adopted by the Com- 
mission in a number of cases, Southern Pacific Co. Ownership of Atlantic 
§. 8S. Lines, supra; New Orleans and Havana Car Ferry Service, 188 
I. C. C. 371, but in other cases in which the railroad interest in a water 
carrier has been authorized, no consideration at all has been given to 
the nature and extent of competition on the water route. Instead, the 
Commission appeared to inquire whether, under all of the circumstances 
presented, the water carrier would be operated as though it were sub- 
stantially independent of the railroad and were operated primarily in 
its own interest. Atlas Corporation Application Under Panama Canal 
Act, 248 I. C. C. 373; Missouri Pacific and T. & P. Ry. Co., Service by 
Water, 245 I. C. C. 1483; Pere Marquette Merger, 267 I. C. C. 207, 250-51. 
In some cases, the Commission has appeared to be of the opinion that it 
would be advantageous to the railroad that the water carrier should be 
operated as successfully as possible, as where the water carrier acts as a 
feeder for the railroad or is really a part of a coordinated rail and water 
transportation system. Southern Pacific Co. Ownership of Atlantic 8. 8. 
Lines, supra; Pere Marquette Merger, supra; Illinois Central R. R. Co. 
Application in re Ocean 8. 8. Co., 226 I. C. C. 245. In such cases, the 
railroad would have motives of self-interest not to suppress or stifle the 
water operation. In arriving at a conclusion by this kind of reasoning, 
the Commission is not considering competition on the water route alone, 
but competition between the railroad and the water carrier. 

It is possible that the operation of a rail-owned water carrier on a 
water route might absorb so much of the traffic that it would not be 
feasible for independent water carriers to compete for traffic, under 
circumstances in which an independent carrier might be expected to 
furnish a more extensive or more frequent service than that of the rail- 
owned carrier. In one such case, the Southern Pacific water carrier 
sought to serve certain ports on an irregular basis. The Commission 
believed that an independent line might serve those ports on a regular 
basis, furnishing better service. The rail application for authority was 
denied, Southern Pacific Co. Ownership of Atlantic 8. 8. Lines, 58 
1. C. C. 67, but when it later appeared that no independent carrier would 
furnish the expected service the railroad application was granted. 
Southern Pacific Co. Ownership of Atlantic 8. 8. Lines, 77 I. C. C. 124. 
The issue of the effect on competition of a railroad interest in a water 
carrier is another question of fact. Special situations might exist in 
which a railroad involvement would lend itself to monopolistic abuses, 
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but on the whole it seems unlikely that this would happen. Where the jectw 
railroad proposes a new water service, as distinguished from the situation origi 


in which it seeks authority from the Commission to continue a service 
that was in existence when the Panama Canal Act was passed, it is hard 
to see how the Commission could find with any certainty that the effect ; 
on competition would be adverse. In the case of Ashtabula-Port Wait. Com: 





land Car-Ferry Service, 40 I. C. C. 143, the Commission observed: lawf 
‘*Since this is a new service it could not be said that in its inauguration proc 
it would have the effect of excluding, preventing or reducing competi- state 
tion, but these ends might be accomplished by improper methods of 309 ( 
operation. This contingency is within the purview of the Act and if tatio 
such a result should be effected, the attention of the Commission may nece 
be directed thereto upon subsequent proceedings.’’ to 0 

The criteria applied by the Commission in determining whether quir 
competition will be excluded, prevented or reduced appears to be a wou 
blend of the various factors that have been mentioned, including the or f 
factor of public interest as established by expressions of support by the 
shippers and other public organizations. The decisions are not entirely whi 
reconcilable and many of them fail to express an explicit rationale. cont 
About all that can be said is that each case is decided on its own facts to I 
and that in the great majority of cases the railroad’s interest in a water defi 
operation has been approved. gen 

Congress has expressed a policy of general opposition to combined fore 
rail and water operations by railroads, but has authorized certain ex- The 
ceptions to the general policy. Whether the exceptions apply in a given inte 
instance will depend on the particular facts of the application by a rail- sect 
road for authority to engage in water transportation. mig 

In the case of water transportation through the Panama Canal, the coa 


statutory prohibition is, as a practical matter, virtually absolute, with — 
the result that railroads are barred from engaging in intercoastal trade 
between the Atlantic and Gulf Coasts and the Pacific Coast. on 

The statute applies to common carriers by water or vessels operated 
through the Panama Canal ‘‘or elsewhere,’’ and the term ‘‘or elsewhere”’ 
is broad enough to include water transportation in coastwise trade, on 
the Great Lakes, and on the inland waterways. Nothing has been found 
to indicate that this term is qualified or modified by exceptions, except 
for the likelihood that the law does not apply to water transportation 
of a purely intrastate character. The statute would not restrict a rail- 
road desiring to engage in trans-oceanic (across the Atlantic or across 
the Pacific) water operations for the reason that there would be no 
competition, or possibility of competition, between the regular rail 
service and the water service. 

The limitations of the Panama Canal Act are imposed only on rail- 
roads. In light of the fact that those limitations have been lifted on 
numerous occasions by the Commission upon the making of a proper 
showing, and that railroads have in these instances engaged in water 
transportation without discernible harm being done, it is open to con- 
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the jecture whether the apprehensions on which the Panama Canal Act was 
‘lon originally based were justified. 
vice 





ard 
fect Assuming that a railroad obtains from the Interstate Commerce 
ait. Commission a determination under the Panama Canal Act that it may 
ed: lawfully engage in water transportation, it does not follow that it may 
100 proceed without further authorization to do so. Part III of the Inter- 
etl. state Commerce Act, relating to water carriers, provides (section 
of 309(a)) that ‘‘no common carrier by water shall engage in transpor- 
| if tation subject to this part unless it holds a certificate of convenience and 
nay necessity issued by the Commission.’’ (Contract carriers are required 
to obtain a permit, rather than a certificate, section 309(f)). The re- 
her quirement of a certificate of convenience and necessity, or a permit, 
> a would apply to a railroad engaging in water transportation in interstate 
the or foreign commerce, and it would be necessary for the railroad to make 
by the required showing to the Commission. There is nothing in part III 
ely which would relieve a railroad of the obligation to obtain a certificate of 
ale. convenience and necessity by virtue of the fact that it is already subject 
ets to regulation under part I. The term ‘‘common carrier by water’’ is 
ter defined in section 302(d) as ‘‘any person which holds itself out to the 
general public to engage in the transportation by water in interstate or 
ied foreign commerce of passengers or property . . . for compensation.’’ 
ex- The terms ‘‘interstate or foreign transportation’’ or ‘‘transportation in 
en interstate or foreign commerce,’’ as used in part III, are defined by 
ail. section 302(i)? in such a way as to include any water operations that 
might be engaged in by a railroad, or a railroad subsidiary, in inter- 
. coastal trade, in coastwise trade, on the Great Lakes, or on the inland 
i 
ide 2“(i) The term ‘interstate or foreign transportation’ or ‘transportation in inter- 
state or foreign commerce,’ as used in this part, means transportation of persons or 
property— 
ed (1) wholly by water from a place in a State to a place in any other State, 
e whether or not such transportation takes place wholly in the United States; 
on (2) partly by water and partly by railroad or motor vehicle, from a place 
nd in a State to a place in any other State; except that with respect to such trans- 
' portation taking place partly in the United States and partly outside thereof, 
pt such terms shall include transportation by railroad or motor vehicle only insofar 
on as it takes place within the United States, and shall include transportation by 
‘il- water only insofar as it takes place from a place in the United States to another 
388 place in the United States; ' 

(3) wholly by water, or pasty by water and partly by railroad or motor 
no vehicle, from or to a place in the United States to or from a place outside the 
ail United States, but only (A) insofar as such transportation by rail or by motor 

vehicle takes place within the United States, and (B) in the case of a movement 

il- to a place outside the United States, only insofar as such transportation by 
| water takes place from any place in the United States to any other place therein 
on prior to transshipment at a place within the United States for movement to a 
er om outside thereof, and, in the case of a movement from a place outside the 
er nited States, only insofar as such transportation by water takes place from any 
. place in the United States to any other place therein after transshipment at a 
i place within the United States in a movement from a place outside thereof.” 
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waterways of the United States.* Thus, assuming that the railroad truck 
should engage in water transportation in the capacity of a common or railr 
contract carrier in interstate or foreign commerce, it would be subject not § 


to a general obligation to obtain a certificate or permit. 303 ( 

The relationship between part III of the Interstate Commerce Act from 
relating to water carriers and part I relating to railroads is spelled out Com 
more specifically in other provisions of part III. Section 302(f) pro. of pi 
vides that the provisions of part III shall not apply to transportation long 
by water by a carrier by railroad subject to part I, or by a person acting port 








for such a railroad, incidental to transportation subject to part I, in the wha’ 
performance within terminal areas of transfer, collection or delivery line- 
services, or in the performance of floatage, car ferry, lighterage, or izing 
towage ; but such transportation shall be considered to be transportation lil 
subject to part I when performed by railroad. Section 303(g) provides by t 
that, except when otherwise found and declared by the Commission, the rier 
provisions of part III shall not apply ‘‘(1) to transportation in inter- of « 
state commerce by water solely within the limits of a single harbor or par 
between places in contiguous harbors, when such transportation is not a com 
part of a continuous through movement under a common control, man- ger: 
agement, or arrangement, to or from a place without the limits of any bet 
such harbor or harbors, or (2) to transportation by small craft of not con! 
more than one hundred tons carrying capacity, or not more than one stat 
hundred indicated horsepower, or to vessels carrying passengers only bee 
and equipped to carry no more than sixteen passengers, or to ferries, veh 
or to the movement by water carriers of contractors’ equipment em- reg 
ployed or to be employed in construction or repair for such water car- unc 
rier, or to the operation of salvors.’’ These provisions were applied in anc 
Amn Arbor Railroad Co. Common Carrier Application, 250 I. C. C. 490, foll 
in which the railroad applied for a certificate of convenience and neces- wh 
sity under the grandfather provisions of section 309 (authorizing the un 
continuance of service performed on or before January 1, 1940), while ant 
at the same time contending that its operations were not subject to mi: 
part III by virtue of the provisions of section 303(f) and section thi 
303(g) (2) exempting the operation of car ferries and ferries. The rail- 
road operated vessels across Lake Michigan between points on the shore rel 
of the State of Michigan and points on the shore of the State of Wiscon- si0 
sin, on trips varying in length between sixty and one hundred miles. Ay 
The service consisted of the transportation of loaded and empty rail cars po 
in connection with the applicant’s railroad operations, and the trans- sit 
portation of passengers, either separately or with their automobiles, of op 
8 One exception to this generalization is that some transportation on the Great vt 
Lakes between U. S. points and Canadian points does not come within the definition 
of “interstate and foreign commerce” contained in section 302(i), and such service Co 
could be performed without authorization from the Commission. Chicago, Duluth be 
and Georgian Bay Transit Company Applications, 250 1. C. C. 334, 335. This would ta 
likewise be true of certain direct water transportation to and from_other foreign ne 
countries, not covered by the language of section 302(i)(3), supra. Transportation 
by water, or rail and water, to or from a place outside the United States, is not C 


within the definition of interstate and foreign commerce, except as provided by 
section 302(i) (3). 
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trucks, and of busses. The Commission held that the transportation of 
railroad cars is a car ferry operation subject to part I of the Act, and 
not subject to part III by reason of the exemption contained in section 
303(£). The exemption of transportation by car ferry was distinguished 


Act from the exemption of ferries provided in section 303(g)(2), and the 
out Commission determined that the transportation on railroad-owned vessels 
T0- of passengers and their vehicles was not a true ferry service, because the 4 
ion long distances, the amount of travel time, and other conditions of trans- 7 
ing portation were not consistent with traditional common law concepts of 
the what constitutes a ferry. The service performed was in the nature of 4 
ry line-haul transportation between distant ports, and a certificate author- i 
or izing continuance of such operations was needed and was issued. Part 
ion III was considered to apply to the transportation by water not covered ; 
les by the exemptions. In Pere Marquette Railway Company Common Car- : 
the rier Application, 260 I. C. C. 206, the railroad applied for a certificate : 
er- of convenience and necessity under the provisions of section 309 of : 
or part III authorizing continuance of operation in interstate and foreign i 
ta commerce as a common carrier by water in the transportation of passen- ; 
in- gers, baggage and vehicles, loaded and empty, other than railroad cars, i 
ny between ports in the State of Michigan and ports in the State of Wis- i 
Lot eonsin. The railroad failed to file a grandfather application within the | 
ne statutory period of time (which it would have been entitled to do), ; 
ily because in its opinion the transportation of passengers and motor 
eS, vehicles along with railroad cars on car ferries remained subject to 
m- regulation under part I of the Act and was not subject to regulation 
ir- under part IIT because of the exemption of car ferries in section 303(f) 
in and the exemption of ferries in section 303(g)(2). The Commission 
0, followed its previous ruling in the Ann Arbor proceeding, supra, in 
28- which it had found that the transportation of railroad cars was exempt 
he under section 303(f) and that the transportation of passengers, baggage, : 
le and vehicles was not exempt under section 303(g) of the Act. The Com- 
to mission issued a certificate of convenience and necessity to authorize ; 
on this latter transportation. : 
il. Another provision of part III that is pertinent in delimiting the j 
re relationship between that part and part I was applied by the Commis- i 
n- sion in Central Vermont Transportation Company Common Carrier H 
8. Application, 250 I. C. C. 111. In that case the Central Vermont Trans- ; 
rs portation Company applied for a certificate of convenience and neces- ; 
S- sity under the provisions of section 309 authorizing continuance of 4 
of operation as a common carrier by water of commodities between New 

London, Connecticut, and New York City, by way of Long Island Sound 
“ and the East River. This was a grandfather application. The applicant 
ce contended that it was subject to part I and not to part III of the Act 
th because it provided transportation under contracts with and under the ; 
id tariffs of the Central Vermont Railway and the Central Vermont Termi- ‘ 
a nal, Inc., which transportation was subject to part I of the Act. The : 





Commission held that the applicant was subject to the provision of 
section 309 that no common carrier by water shall engage in transpor- 
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tation subject to that part unless it holds a certificate authorizing the 
transportation. Section 303(a) of part III removed any doubt that 


the applicant was subject to the requirement of section 309 merely be- witl 
cause the transportation performed by it was also subject to part I. of ¢ 
Section 303(a) reads as follows: rect 


‘‘In the case of transportation which is subject both to this part ahi 
and part I, the provisions of part I shall apply only to the extent 
that part I imposes, with respect to such transportation, require- 
a ments not imposed by the provisions of this part.’’ 
: The Commission found that the operation of the applicant was the trans- 
; portation of individual shipments between distant terminals of two com- Th 
fi mon carriers, and that the applicant’s participation in such common pai 
R carrier service as a connecting line must be authorized by a certificate It 
fl issued under part III. Section 303(a) clearly contemplates that some in 
; transportation may be subject to both part I and part III. no 
? Another question of possible interest is whether a railroad engaging an 
in water operations would be entitled to the bulk commodity exemption wi 
i contained in section 303(b) of part III. Section 303(b) provides, in 
pertinent part, as follows: no 
i a 
‘*Nothing in this part shall apply to the transportation by a water 7 
: carrier of commodities in bulk when the cargo space of the vessel tic 
: in which such commodities are transported is being used for the ra 
carrying of not more than three such commodities,’’ 1 
and further defines the bulk commodities that are entitled to exemption.‘ sie 
No authority has been found which would deny to a railroad engaging ¥ 
in water operations the benefit of the bulk commodity exemption, and . 
presumably the exemption would be available. This would mean that a * 
railroad engaging in the water transportation of commodities of the kind P 
mentioned in the statute would not be required to obtain, insofar as such « 
transportation is concerned, a certificate of convenience and necessity t! 
from the Interstate Commerce Commission under part III, and that 6 
such transportation would not be subject in other respects, such as rates, : 


to regulation under part ITI. ° 
The next question that might occur is whether a railroad would : 
have to obtain a certificate of convenience and necessity to engage in . 
water transportation of bulk commodities under part I of the Interstate 

Commerce Act, and the answer seems to be that it would not. Section 
1(18) of that part, dealing with certificates, provides, in part, that: ; 
; 


‘‘no carrier by railroad subject to this part shall undertake the 
extension of its line of railroad, or the construction of a new line 
of railroad, or shall acquire or operate any line of railroad, or exten- 


4Section 303(c) and section 303(d) also establish bulk commodity exemptions 
relating to contract carriers and liquid bulk cargoes. The most important exemption 
is that covering dry bulk commodities in section 303(b), and it will be taken herein- 
after to be representative of the other exemptions. 
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sion thereof, or shall engage in transportation under this part over 
or by means of such additional or extended line of railroad’’ 


without obtaining a certificate from the Commission. The requirement 
of a certificate, under this language, relates to railroad operations of a 
recognized, conventional kind, i.e., operations on dry land. This view 
is reenforced by the definition of the term ‘‘railroad’’ in section 1(3) (a), 
which provides, in part, as follows: 


‘‘The term ‘railroad’ as used in this part shall include all bridges, 
ear floats, lighters, and ferries used by or operated in connection 
with any railroad .. .’’ 


The vessels referred to in this section are the only ones referred to in 
part I as being comprised within the meaning of the term ‘‘railroad.’’ 
It is not believed that the auxiliary vessels referred to in this section are 
in the same category as the vessels that would ordinarily be used in 
normal port-to-port water operations covering any substantial distance, 
and it may be concluded that vessels of the latter kind would not come 
within the definition of the term ‘‘railroad.’’ 

Assuming that the water transportation of bulk commodities would 
not require a certificate of convenience and necessity under part I or 
part III, and it would not be subject to any other form of regulation 
under part III, a further question would be whether such transporta- 
tion might be subject to other forms of regulation under part I, such as 
rate regulation and Commission control over through routes. Section 
1(1)(a) of part I states that the provisions of that part shall apply to 
common carriers engaged in ‘‘transportation of passengers or property 
wholly by railroad, or partly by railroad and partly by water when both 
are used under a common control, management, or arrangement for a 
continuous carriage or shipment .. .’’ (Emphasis supplied). Specific 
provisions covering the powers of the Commission over combined rail 
and water transportation, with particular reference to such matters as 
through routes and joint rates, are contained in section 1(4); section 
6(11) and 6(12); and section 15(3). If the transportation of bulk 
commodities should be partly by rail and partly by water under an 
arrangement for continuous carriage, such transportation would pre- 
sumably be subject to part I of the Interstate Commerce Act. No deci- 
sions have been found dealing with this question. If the transportation 
of bulk commodities should be entirely by water, part I would not apply 
because its only application to water transportation occurs when the 
transportation is partly by rail and partly by water. On the hypothesis 
that the bulk commodity exemption is applicable, part III will not apply 
to transportation entirely by water. Hence, exempt transportation of 
bulk commodities exclusively by water would not be subject to regula- 
tion or the requirement to obtain a certificate of convenience and neces- 
sity under part I or part III. 

It is pointed out that the bulk commodity exemption of section 
303(b) is subject to a qualification contained in the last sentence of that 
section, which provides as follows: 
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‘‘This subsection shall not apply to transportation subject, at the 
time this part takes effect, to the provisions of the Intercoastal 
Shipping Act, 1933, as amended.’’ 


This means that the bulk commodity exemption is not afforded to trans- 
portation subject on September 18, 1940, to the provisions of the Inter- 
coastal Shipping Act, 1933, as amended. That Act, as originally passed, 
applied to common carriers by water in intercoastal commerce, defined 
to include common and contract carriers by water engaged in transpor- 
tation between one state of the United States and any other state of the 
United States by way of the Panama Canal, section 843, Title 46, 
U. S. C. A. Hence, intercoastal traffic through the Canal would not 
have the benefit of the bulk commodity exemption. By later amendment 
(section 845(b), Title 46, U. S. C. A.), the provisions of the Intercoastal 
Shipping Act were extended to ‘‘every common carrier by water in inter- 
state commerce,’’ as defined in section 1 of the Shipping Act of 1916 
(section 801 of Title 46, U. S. C. A.). That section provides, in part, 
as follows : 


‘‘The term ‘common carrier by water in interstate commerce’ means 
a common carrier engaged in the transportation by water of passen- 
gers or property on the high seas or the Great Lakes on regular 
routes from port to port between one State, Territory, District, or 
possession of the United States and any other State, Territory, 
District, or possession of the United States or between places in 
the same Territory, District or possession.’’ 


Transportation by water of the kind referred to above would be subject 
to the Intercoastal Shipping Act, and thus not within the scope of the 
bulk exemption of section 303(b). The Shipping Act of 1916 and the 
Intercoastal Shipping Act do not contain a statutory definition of the 
term ‘‘common carrier’’ and in a given case it would be necessary to 
compare the facts relating to a given water operation with the common 
law definitions of ‘‘common carriage’’ as was done in Columbia Trans- 
portation Company Contract Carrier Application, 260 I. C. C. 135, in 
order to determine whether the operation was common carriage and thus 
not entitled to the exemption, or contract carriage, which would be 
entitled to it. A complicating factor in this situation is the fact that 
the definition of a common carrier by water in part III of the Inter- 
state Commerce Act, section 302(b), may differ from the common law 
definition of a common carrier, with the result that a water carrier may 
be a common carrier under the statutory definition of part III of the 
Interstate Commerce Act, and at the same time not a common carrier 
according to the common law definition, but a contract carrier instead. 
This was the situation in the Columbia Transportation Company case, 
supra. 

The bulk commodity exemptions found in section 303(¢) and section 
303(d) of part III are not subject to the qualification contained in the 
last sentence of section 303(b). 
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Section 5(16) of the Interstate Commerce Act provides, in part, 
with reference to the interest of a railroad in a common carrier by water 
or vessel, ‘‘That if the transaction or interest sought to be entered into, 
continued, or acquired is within the scope of paragraph (2) (a), the 
provisions of paragraph (2) shall be applicable thereto in addition to 
the provisions.of this paragraph ...’’ Section 5(2) referred to con- 
tains the provision that it shall be lawful, with the approval and authori- 
zation of the Commission, for carriers subject to the Act to carry out 
mergers, consolidations, acquisitions of control, and similar transactions, 
upon terms and conditions and subject to standards that are set out in 
detail in succeeding paragraphs of section 5. Section 5(13) provides 
that, as used in paragraphs (2) to (12), inclusive, the term ‘‘carrier’’ 
shall, among other things, include a water carrier subject to part III. 
Thus, if a railroad desiring to engage in water operations should propose 
to do so by consolidating or merging with a water carrier, or by acquir- 
ing control of such a carrier, or by acquiring the properties of such a 
carrier, consideration would have to be given to section 5(2) of the Act, 
and its requirements would have to be complied with. This would be an 
additional hurdle for a railroad desiring to engage in water operations, 
but the hurdle would be no different than it would be if the railroad 
desired to merge with or acquire stock control of another railroad. 


With respect to water transportation in foreign commerce, there 
is no Government control of entry into the business comparable to the 
requirement of a certificate of convenience and necessity under part III 
for a common carrier by water in interstate commerce. If a railroad 
desires to engage exclusively in water operations from ports in the 
United States to ports in foreign countries (so long as the operations 
do not traverse the Panama Canal), it may do so without obtaining 
authority from any regulatory agency. 
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Are We Overdoing Procedural Due Process 
of Law? 


Discussion on this subject, ‘‘Are We Overdoing Procedural Due 
Process of Law?’’, was held on May 17, 1956, in the Bellevue-Stratford 
Hotel, Philadelphia, during the Twenty-Seventh Annual Meeting of the 
Association of Interstate Commerce Commission Practitioners. 

Honorable Owen Clarke, Member of the Interstate Commerce Com- 
mission, led the discussion. Frank E. Mullen, Chief Examiner, Bureau 
of Formal Cases, and Paul Coyle, Chief, Section of Complaints, Bureau 
of Motor Carriers, both staff members of the Interstate Commerce Com- 
mission; George F. Galland, member of the law firm of Galland & 
Kharasch, Washington, D. C.; Homer S. Carpenter, member of the law 
firm of Rice, Carpenter & Carraway, Washington, D. C.; and James W. 
Nisbet, Commerce Counsel, Association of Western Railways, Chicago, 
also took part in the discussion. 

Remarks of each of these speakers follow, as presented, and include 
each one’s answers to questions from the floor. 


HONORABLE OWEN CLARKE, GROUP LEADER 


It cannot be questioned that the guaranty of due process of law 
is one of the most important to be found in the Federal Constitution. 
Indeed, without it the right of private property could not be said to 
exist in the sense in which it is known today. By reason of this guar- 
anty, everyone is entitled to the protection of those fundamental prin- 
ciples of liberty and justice which lie at the basis of all our civil and 
political institutions. The guaranty is always and everywhere present 
to protect the citizen against arbitrary interference with his rights. It 
inhibits the taking of one person’s property and giving it to another, 
contrary to settled usages and modes of procedure, without notice and 
opportunity for a hearing. 


Daniel Webster’s Definition of Due Process of Law 


One of the most famous and perhaps the most often quoted defini- 
tions of due process of law, is that of Daniel Webster in his argument 
in the Dartmouth College case, in which he declared that by due process 
of law is meant ‘‘a law which hears before it condemns; which proceeds 
upon inquiry, and renders judgment only after trial.’’ Certainly no 
one challenges the wisdom or desirability of this principle which is so 
deeply imbedded in our system of jurisprudence. 

While no precise definition of the phrase ‘‘Procedural Due Process’’ 
has been found, the Supreme Court undertook to describe it in a Gas 
Rate case in these very general terms: 


‘“We are concerned only with the question of procedural due 
process, that is, whether the Commission in its procedure * * * 
failed to satisfy the requirements of the Federal Constitution. * * * 
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The right to a fair and open hearing is one of the rudiments of fair 
play assured to every litigant by the Federal Constitution as a 
minimal requirement. ’’ 


Are we overdoing procedural due process of law? The inference 
to be drawn from the title of this afternoon’s discussion is that perhaps 
we have been needlessly enlarging upon the requirements of due process 
to such an extent that the basic purpose or function of administrative 
procedure is being defeated. In fact, the opinion has been expressed 
that in striving to accord all litigants ‘‘a fair and open hearing’’ a mul- 
titude of administrative deficiencies have arisen which are not in the 
public interest. 


Problems of Transportation Are Business Problems 


The problems of transportation regulation, of course, are essentially 
business problems. Is it possible to deal effectively with them in the 
atmosphere of a formal proceeding? Is the stiff legalistic approach a 
serious obstacle to business statesmanship? The charge has been made 
that the adversary air which tends to surround most formal proceedings 
is not conducive to the development of positive results. Some critics 
contend that the aspects of a game or contest which envelops the respec- 
tive advocates in formal cases inevitably makes for bickering and bitter- 
ness, as well as for delay and expense. These are some of the charges 
and counter charges we will explore this afternoon in an effort to find the 
answer to the $64,000 question, ‘‘Are We Overdoing Procedural Due 
Process of Law?’’ Two members of our panel will discuss matters di- 
rectly related to the requirements of due process, namely, (1) what con- 
stitutes adequate findings of fact and conclusions of law in Commission 
proceedings, and (2) to what extent should the public testimony of 
shippers or passengers be limited or eliminated in either certificate or 
finance cases? 

The other three panelists will discuss the Commission’s use, or lack 
of use, of declaratory findings and orders, ex parte investigative proceed- 
ings, rule-making powers, and discovery procedures—all administrative 
devices designed to expedite and simplify the regulations of carriers 
while preserving the rights of the parties in accordance with accepted 
standards of due process. I am sure that we will find all of the dis- 
cussions informative and profitable. 

At the conclusion of each speaker’s remarks we will have approxi- 
mately fifteen minutes for audience participation. 

You may ask a relevant question or make a statement agreeing or 
disagreeing with what the speaker has said. 

The first sub-topic is, ‘‘Should Broader Use be Made of Declaratory 
Findings and Orders Under the Administrative Procedure Act?’’ It 
is a pleasure to present the Chief Examiner of the Bureau of Formal 
Cases, Mr. Frank Mullen. 
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SHOULD BROADER USE BE MADE OF DECLARATORY FINDINGS AND ORDERS 
UNDER THE ADMINISTRATIVE PROCEDURE ACT? 


Frank E. Muuuen, Chief Examiner and Director 
Bureau of Formal Cases 
Interstate Commerce Commission 


In considering this it is important to consider the meaning and 
effect of declaratory orders to determine how they may properly be 
used in administrative proceedings. If their purpose is clearly under- 
stood it is possible that broader use may be made of them. 

At the outset, declaratory findings or orders should be distinguished 
from ‘‘advisory opinions.’’ The latter differ from declaratory orders 
in that they do not have binding effect and are not reviewable by the 
courts. The Commission has a Board of Reference to which requests 
for advisory opinions are occasionally assigned, but advisory opinions 
are usually given at the Bureau level. Sometimes such advisory 
opinions create a demand for the issuance by the Commission of a 
declaratory order in the same matter because of disagreement with the 
opinion. See American Barge Line Co. Petition for Declaratory Order, 
294 I. C. C. 796. 


Declaratory Orders Defined 


Declaratory orders are the administrative equivalents of declaratory 
judgments designed as in the case of the latter to furnish guidance and 
certainty in many relationships where otherwise it might be necessary 
to proceed at one’s own risk. 

The remedy is designed to satisfy needs not satisfied by coercive 
remedies, that is, its purpose is to prevent harm rather than to provide 
redress for injury. It is prospective not retrospective. 

At the present time, declaratory findings and orders under the 
Administrative Procedure Act are not extensively used by administrative 
agencies. That is due partly to the fact such findings and orders are 
permissive only, partly to the limited field for their use within agency 
functions, and partly to reluctance of administrators to issue them. 
That reluctance, apparently, is based on a disinclination to undertake 
to remove uncertainty, in a petitioner’s mind, as to the legal effect of a 
proposed course of action where no actual controversy exists and thus 
to approve or disapprove the proposed action in advance. Admittedly, 
it would be desirable in many instances to remove uncertainty to aid 
the petitioner but it must be considered that the effect and results of a 
proposed action can not be anticipated, and hence the exercise of the 
diseretion to pass on such an action in advance must be sparingly em- 
ployed. The agency may find itself in the position of having to defend 
the validity of its declaration when no challenge to the petitioner’s 
proposed course of action has been made by anyone. And that is so 
because declaratory findings and orders are effective reviewable orders. 
Their purpose is to bind both the agency and the petitioner to the same 
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extent as though the decisions were made after the event rather than 
before it. 

The binding effect of declaratory orders is illustrated by the recent 
decision of the United States Supreme Court on April 23 in Frozen Food 
Express v. U. S and the I. C. C. After a hearing the Commission had 
issued a report in Determination of Exempted Agricultural Commodities 
under section 203(b)(6) of the I. C. Act, 52 M. C. C. 511. The Com- 
mission made certain findings defining commodities that it considered 
to be exempt and others that were not exempt and then discontinued 
the proceeding. The Supreme Court held that the order which incorpo- 
rated the findings by reference was in substance a ‘‘declaratory’’ one, 
citing 5(d) of the Administrative Procedure Act, referred to here as the 
A. P. Act. The Court further held that the issue raised in the com- 
plaint which challenged the findings as they affected the complaining 
motor carrier was a justiciable one and that the District Court, which 
had held the order not subject to judicial review, should adjudicate 
the merits. 

Section 5(d) of the A. P. Act [5 U. S. C. 1004(d)] provides the 
statutory authority for the declaratory order, although in a few in- 
stances special statutory authority permitted declaratory orders prior 
to the Administrative Procedure Act. Thus, in the Railway Labor Act 
(Title 45, Chap. 8, U. S. Code, section 5) the Commission is authorized 
to determine whether work performed by persons in the service of a 
railroad is that of an employee or subordinate official as defined in 
orders of the Commission. The Commission has issued declaratory find- 
ings in several cases dealing with that matter. 

Section 5(d) of the A. P. Act (5 U. S. C. 1004(d)) states: 


Declaratory orders.—The agency is authorized in its sound dis- 
cretion, with like effect as in the case of other orders, to issue a 
declaratory order to terminate a controversy or remove uncertainty. 


That provision appears in the section of the A. P. Act which deals 
with ‘‘ Adjudication. ”’ 

Certain limitations are placed upon an agency’s authority to issue 
a declaratory order under that section. For example, section 5 applies 
only to ‘‘adjudication,’’ not to rule making. The report of the Senate 
Committee on the Judiciary ‘ in discussing section 5(d) summarizes the 
limitations in that section as follows: 


This subsection does not mean that any agency empowered to 
issue orders may issue declaratory orders, because it is limited by 
the introductory clauses of section 5. Thus, such orders may be 
issued only where the agency is empowered by statute to hold hear- 
ings and the subject is not expressly exempted by the introductory 
clauses of this section. 





cong apm Procedure Act, Legislative History, Sen. Doc. 248, 79th Cong., 
ist Sess., p. 204. 

; a in House Report No. 1980, 79th Congress, Second Session, dated May 
, 1946. 
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The exemptions pertinent here are those which except any matter 
subject to a trial of the law and the facts de novo in any court and cases 
in which an agency is acting as an agent for a court. 

It has been suggested however (see Davis, Administrative Law, 
page 170) that apart from specific statutory authority, administrative 
agencies having the quasi-legislative power to make rules binding parties 
subject to its jurisdiction, may necessarily issue declaratory orders which 
will have binding effect until the ruling is prospectively changed. It 
would seem that if the authority to issue declaratory findings is a bene- 
ficial one and necessary to remove doubt and uncertainty, it should be 
held that the agency has the authority as a necessary adjunct to its 
quasi-legislative powers. The agricultural commodities exemption case 
before referred to appears to be one of that character, and not one issued 
under the declaratory order section of the A. P. Act. Although the 
Court held the order was ‘‘in substance’’ a declaratory one and cited 
section 5(d) of the A. P. Act, it did not expressly hold that the order 
was issued under that section ‘and was dependent on it for its validity. 

On this same point it should be noted that decisions in general rate 
increase cases where authority is granted to establish specified increases 
in rates are permissive only, are made in advance of the event, and are 
declaratory in form and in substance. So too are findings in-investi- 
gation and suspension proceedings under section 15(7) of the Interstate 
Commerce Aét when proposed changes in rates are found reasonable. 
The latter have been held, by the lower courts at least, to be reviewable. 

There is now pending before the Commission a petition for recon- 
sideration of a Commission order, which like the order in the agricultural 
commodities case made certain findings and made them a part of the 
order which discontinued the proceeding. The findings were declaratory 
in nature. The report found and declared that specified amounts for 
per diem charges for use of railroad-owned freight cars were not in 
excess of reasonable compensation and that lower charges would not be 
compensatory either at present or in the past. No order, under the rule- 
making authority was issued prescribing the reasonable compensation to 
be paid for the future. The findings have been challenged upon the 
ground, among others, that there is no statutory authority for issuing it. 
Whether it will be held ultimately that the findings and order constitute, 
in substance, a declaratory order and reviewable remains to be seen.” 


Scope of Declaratory Remedy Limited 


As indicated from the legislative history, the discretion which is 
vested in an agency further limits the scope of the declaratory remedy. 
For example, the expressed intent that the issuance of declaratory orders 
be governed by the same principles that govern declaratory judgments 
in the courts would seem to require that such orders should not be issued 
where the question will be determined in a pending administrative or 
judicial proceeding, or where some other statutory proceeding would be 


2 Chicago, B. & Q. R. Co. v. New York, S. & W. R. Co., 297 1. C. C. 291, 
referred to as the Per Diem case. 
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_ more appropriate. The declaratory remedy should not be granted either 
ag apparently where the criterion of justiciability has not been met and the 
parties merely seek a decision of hypothetical or abstract questions. 





N, Other factors influencing the discretion exercised by the courts in grant- 
ve ing declaratory relief would appear appropriate in the administrative 
ag process. 
h The Attorney General’s Manual on the Administrative Procedure 
It Act states that the phrase ‘‘sound discretion’’ as used in section 5(d) 
e. means that agencies shall issue declaratory orders only under such cir- 
ye eumstances that both the public interest and the interest of the party 
ts are protected. It states also that ‘‘a necessary condition of its ready 
se use is that it be employed only in situations where the critical facts can 
d be explicitly stated, without possibility that subsequent events will alter 
le them. This is necessary to avoid later litigation concerning the applica- 
d bility of a declaratory ruling which an agency may seek to disregard 
or because, in its opinion, the facts to which it related have changed.”’ 
y. In a recent case * the Commission declined to issue declaratory find- 
te ings concerning certain plans of the petitioner for the establishment of 
es a produce terminal on a railroad where the petition did not show that 
re there was a controversy with respect to the particular situation described 
i- in the petition, or indicate that there was anything unlawful. The peti- 
te tion had been filed because the Commission had instituted informal in- 
le. vestigations of certain actions and plans of the same railroad with other 
le. persons in connection with produce terminals at a number of other 
n- points. The petition in effect requested findings as to whether the 
al particular plans if carried out would be lawful. It was based on the 
he § theory that the investigations at the other points presented a question 
ry as to whether the petitioner’s plans were lawful and that it was neces- 
or sary to remove the uncertainty. The Commission said that no declara- 
in tory findings or order properly should be entered where no controversy 
be existed and there was nothing in the petition to indicate unlawfulness. 
le- Relatively few formal declaratory rulings under section 5(d) have 
to been issued by administrative agencies since enactment of the Adminis- 
he trative Procedure Act. While many‘ feel that binding declaratory rul- 
it. ings are desirable, the agencies themselves appear reluctant as a general 
te, proposition to issue a ruling which binds them conclusively. In this 
12 connection, it has been said that ‘‘The permissive nature of the declara- 
tory ruling has been underlined in the minds of some of the agencies, 
and they seem to believe that a liberal interpretation of ‘sound dis- 
is cretion’ means to use the rulings as little as possible.’’> It would seem, 
iy. however, that there are sound reasons for not issuing declarations in 
rs many cases. Practical considerations such as time, personnel, and 
ts budgets are not to be overlooked.* More important, the administrative 
ed 





3 No. 31902, Practices of Southern Ry. Co. et al. in Promoting Construction of 
or Produce Terminals. 


ok 16. 
6 See In Re Harry S. Goodman, Pike & Fischer Ad. Law Service, 48i 4-6 (1948). 
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process is not always comparable to strictly judicial procedures. Appar- It 1 
ently, this fact may have been overlooked by some whose thinking ap- ordi 
pears to be influenced by the judicial advantages of the remedy. Merely Lik 
because agencies have been cautious in issuing declaratory orders under bef 
section 5(d) is not to say that the remedy has been rejected. Rather, =e 
the remedy seems to have been placed within its proper perspective in 
the administrative process. The exercise of discrétién is 48 important Roc 
in administrative declarations as it is in strictly judicial procedures and dec 
the fact that the fields differ in scope may justify an administrative — 
policy which might at first glance seem to be ‘‘unduly discreet.’’ ae 
“Sound Discretion” — 
The phrase ‘‘sound diseretion’’ would appear to mean a reviewable sior 


discretion and thus prevent agencies from arbitrarily withholding de- 
claratory orders in proper cases as well as from issuing improvident ones. 


re 
Most authorities feel that an agency’s refusal to issue an order in an iT 
otherwise proper case would be judicially reviewable. In any event, the 
it seems clear that section 5(d) is not broad in scope, primarily because ves’ 
the authority to make declaratory orders, apart from special statutory tral 
authority elsewhere, appears to have been granted only in cases where See 
the order might be useful to avoid a protracted adjudication proceeding, Orc 
with long hearings. adr 
The first proceeding wherein the Commission made a declaration 
‘under section 5(d) was in 1951 in Arizona Sand & Rock Co. v. Southern ites 
Pacific Co., 280 I. C. C. 285. That proceeding involved demurrage for 
charges sought to be collected by the defendant for car detention. dite 


The shipper refused to pay the amounts claimed and the railroad insti- the 
tuted suit for collection. The court in substance ordered the shipper 


to bring a complaint before the Commission for a determination of ob 
certain stated issues of fact, and that was done. The complaint when not 
filed with the Commission was barred by the statute of limitations as to par 
most of the cars. Division 2 stated that it is the practice of the Com- doe 
mission to assist the court in instances of this kind, and that appropriate the 


findings and a declaratory order in such proceedings are authorized by the 
section 5(d) of the Administrative Procedure Act. The division con- 
sidered the matters in issue, made various findings, and submitted a 





certified copy of the report to the court. An order discontinuing the ‘YR 
proceeding was then issued. a 
The next proceeding in which the Commission referred to section a 
5(d) was Baumer Foods, Inc. v. Atchison, T. & S. F. Ry. Co., 287 1. C. C. sa 
471. That proceeding was in many respects similar to the Arizona Sand the 
case, supra. The Commission said in part: ‘‘* * * it is deemed appro- ain 
priate that we make declaratory findings, as authorized in section 5(d) the 
***.”’ Similar action has been taken in other cases. See, for example, va 
Despatch Shops, Inc., Employee Passes, Declaratory Order, 289 I. C. C. om 
480. 3 
In Movement of Highway Trailers by Rail, 293 I. C. C. 93, the Com- i 
mission was requested to make findings on a number of matters listed er 


in the petition with respect to transportation of trailers on flat cars. 
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It made findings upon specified basic questions under the declaratory 
order provision of section 5(d). The proceeding was then discontinued. 
Likewise in American Barge Line Co. Petition for Declaratory Order, 
before mentioned, findings were made under section 5(d) and the pro- 
ceeding discontinued. 

In No. 30876, National Hay Association, Inc. et al. v. Aberdeen & 
Rockfish Railroad Company et al., the Commission upon petition for a 
declaratory order, issued an interpretation or clarification of orders 
issued in conjunction with its prior report at 291 I. C. C. 447. Although 
titled ‘‘declaratory order,’’ there is some question as to whether the 
order issued by the Commission actually constitutes a declaratory order 
under section 5(d). The substance of the document issued is mor 
amendatory or interpretative than declaratory and the matter that occa- 
sioned the petition required clarification more than it did adjudication. 


Declaratory orders are sometimes sought in connection with inter- 
pretations of motor carrier operating certificates. The Commission has 
refused to issue such orders in these proceedings, but has interpreted 
the certificates in question under the exercise of the discretionary power 
vested in the Commission to clarify situations arising out of its adminis- 
tration of the Interstate Commerce Act and to interpret its own orders. 
See, for example, Atlantic Frit. Lines, In¢—Petition for Declaratory 
Order, 51 M. C. C. 175. These interpretations might be classed also as 
administrative determinations, or declaratory findings. 


The term ‘‘declaratory order’’ seems to be somewhat of a misnomer 
since it indicates that a formal order should be entered to give legal 
force and effect to the Commission’s findings. Generally, only an order 
discontinuing the proceeding is entered. However, it seems clear that 
the findings of the Commission contained in reports in declaratory order 
proceedings are of themselves declaratory orders in substance when re- 
ferred to and made part of the order discontinuing the proceeding. As 
noted, the declaratory order is intended to be the administrative counter- 
part of the declaratory judgment at law. That remedy, by definition, 
does not require anything to be done or not done. It seems apparent, 
therefore, that the findings of the Commission in an appropriate case— 
the declaration—constitute the ‘‘declaratory order.”’ 

It has been pointed out heretofore that the Commission in certain 
types of proceedings frequently makes findings which are declaratory 
in many respects, and has done so for many years prior to the Adminis- 
trative Procedure Act. Unless, however, a given situation meets the 
requirements of a declaratory order as authorized by section 5 of the 
act, the decision should not be premised thereon. The findings made in 
the Arizona Sand case, swpra, to aid the court, or in the typical motor 
carrier complaint case where an ‘‘administrative determination’’ as to 
the reasonableness of past rates is sought, are in many respects declara- 
tory (although retrospective in character) and can be conveniently 
classed as declaratory findings. The authority for such findings under 
section 5 is that they are adjudicatory and not rule-making. In the 
case of motor carrier complaints previously referred to, the findings 
were designated as ‘‘administrative determinations,’’ the authority for 
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which was found to be implied in the Interstate Commerce Act. See 
Bell Potato Chip Co. v. Aberdeen Truck Line, 43 M. C. C. 337, 341. 
Also, the Commission’s general authority may furnish the basis for the 
interpretation or finding as in the Atlantic Frt. Lines case, supra. The 
distinction between a purely declaratory order as authorized by the 
Administrative Procedure Act and the Commission’s declaratory find- 
ings is perhaps a technical one, but should not be overlooked. 





Questions and Answers 


Commissioner Clarke: Thank you, Frank. All right, who has the 
first question for the Chief Examiner. 

Mr. John Turney [| Washington, D. C.|: I wonder if Mr. Mullen 
would give a categorical answer to the question to which he spoke. 

Commissioner Clarke: Namely, should broader use be made of the 
declaratory findings? 

Mr. Mullen: My statement was that a broader use may be made of 
such declaratory order. 

Mr. Turney: This is ‘‘should’’ not ‘‘may?’’ 

Mr. Mullen: I mean they may. 

Commissioner Clarke: Do you recommend that broader use be made? 

. Mr. Mullen: Yes, I recommend that broader use be made of such 
orders. 

Mr. Donald A. Schafer [Portland, Ore.]: Mr. Mullen, what I re- 
member about declaratory judgment in court isn’t very much. I remem- 
ber there was a volume by Borchard on the subject, and I think I have 
used it a couple of times in court, but it is so long ago I have forgotten 
what it was. 

Can you tell me what your idea is of a situation, a good situation 
for a practitioner to use a declaratory judgment procedure instead of 
filing a complaint which calls for a hearing, and so forth? 

Mr. Mullen: The illustration I gave, I think, is the best one. So 
many questions had been raised about what commodities were exempt 
under the agricultural commodities exemption clause that the Com- 
mission itself instituted an investigation to declare what commodities 
it believed to be exempt, or not exempt. That was the one which was 
not issued under Section 5(b) specifically, but upon a petition under 
the Commission’s general authority to make that kind of investigation 
and decision. 

Mr. Schafer: At law, of course, there must be an actual case or 
controversy. You can’t apply to a court for a declaratory judgment just 
out of curiosity. You have to have some actual controversy. You would 
have to have the same situation under Section 5, wouldn’t you? 

Mr. Mullen: We had such a situation, as I stated, in connection 
with the petition where we were asked to say in advance whether a 
particular course of action would be lawful or not. That, the Commis- 
sion declined to do. There was no controversy about that particular 
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situation, although the general situation, at other points, was under 
investigation by the Commission. 

Mr. Fritz R. Kahn [Washington, D. C.]: Mr. Mullen, the agricul- 
tural exemption situation and the Determination case very aptly illus- 
trate that perhaps the proper procedure would have been a rule-making 
procedure rather than a declaratory order procedure, and my question 
to you, sir, is, How can the Commission reach a better decision as to 
whether a procedure should be handled under the declaratory order 
procedure or rule-making procedure when a petition is filed? 

Commissioner Clarke: The question was, how can the Commission 
determine in advance whether a rule-making procedure is more or less 
desirable than a declaratory order procedure. That is the substance of 
the question. 

Mr. Mullen: I would say it should probably be in an adjudication 
procedure. Whether the Commission should issue a finding in a rule- 
making procedure, prescribing a rule for the future is doubtful, at least 
under Section 5(d) of the Administrative Procedure Act. It could not 
use that section in a rule-making procedure but only in an adjudication 
procedure. 

Mr. Paul Barnes (Philadelphia, Pa.|: In your opinion, under the 
Act, is a declaratory order self-executing or is further proceeding neces- 
sary for enforcement of the order? I would like to ask another ques- 
tion in conjunction with that. I think these two questions should be 
answered together. Where a declaratory order has been requested but 
the Commission acts rather under its inherent powers to interpret its 
orders, is that order self-executing or is some further proceeding neces- 
sary to enforce it, and is there any difference between a declaratory 
order and an order of the Commission which interprets its own order 
where they say, ‘‘We don’t have jurisdiction under the declaratory 
order or under 5(d) ?’’ 

Mr. Mullen: Answering your first question, I do not believe that the 
declaratory order is self-executing. On the second question, whether the 
Commission has taken some action under that order itself— 

Mr. Barnes: No, what further action then is necessary in order to 
enforce a declaratory order, because if it isn’t self-executing, it has no 
value. If it isn’t self-executing, what value is a declaratory order? 

Mr. Mullen: It could be used later on in the event that a complaint 
was filed alleging that the carrier or person had acted contrary to the 
declaratory findings. 

Mr. Barnes: What is the distinction between your declaratory order 
and interpretive findings? I am referring to the Atlantic Freight Lines 
case in which I was a party, in which a petition for declaratory order 
was filed. Your Commission declined to take jurisdiction under 5(d) 
but said, ‘‘We have inherent power to issue an order,’’ so you did issue 
an order. What value does that have and is it enforceable? 

Mr. Mullen: It depends entirely on the wording of the order. I 
would say where it is declaratory only; it is not enforceable, itself; 
you can’t enforce that declaration against anyone, except when the con- 
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dition arises where the Commission believes that someone has acted con. 
trary to what the Commission has declared the law to be; then we can 
proceed and apply the declarations made in the declaratory order. 

Mr. Barnes: Would it take a complaint to enforce the order, either 
if an interpretive order or declaratory order? 

Mr. Mullen: Yes, if there is some violation in the case; a situation 
where the findings of the Commission have not been agreed to or met 
by a carrier, or any other person. 

Mr. Barnes: Can the declaratory order be attacked in the complaint 
proceeding to enforce it? 

Mr. Mullen: It is reviewable in court, 

Mr. Barnes: Where you have a declaratory order and then you wish 
to enforce it by complaints, can the declaratory order then again be 
attacked in the complaint proceeding ? 

Mr. Mullen: I would say not. 

Mr. William B. Johnson (Philadelphia, Pa.|: Mr. Mullen, assume 
you have a petition for a declaratory order which is appropriate for the 
exercise of Commission jurisdiction except perhaps for one thing; that 
is, in the reply an interested party challenges pertinent and substantive 
facts; when you have such a challenge as to the factual basis for an 
existing controversy, what courses are open to the administrative body? 

Mr. Mullen: The Commission can set the petition down for hearing 
and determine what the facts are. 

Mr. Johnson: Does the Commission have the alternative, because 
of that conflict, to exercise a discretion not to entertain the petition 
because there is a conflict of fact? 

Mr. Mullen: That all depends on the particular petition and the 
particular problem presented to the Commission. If it believes it should 
be set down for hearing to determine the facts, that is what it would do. 

In the case I cited there was a petition for declaratory findings 
but the Commission said there was no controversy and there was no 
question raised as to the legality of the particular situation described. 
Therefore, it declined to enter a declaratory finding and declined even 
to set it down for hearing. 

Mr. Johnson: Assuming that there is the requirement of justi- 
ciability, then does the Commission have the alternative, in its discretion, 
of declining to entertain the petition on account of the difference as to 
facts or of setting it down for hearing? Is that entirely discretionary 
with the Commission ? 

Mr. Mullen: I think that is discretionary, yes. 

Mr. William Q. Keenan [New Haven, Conn.]: Mr. Mullen, you have 
suggested that when an enterprise subject to the Commission’s regula- 
tions seeks advice as to whether a future transaction would be lawful, 
there would be no case or no controversy there and that, therefore, no 
declaratory order could issue. On the other hand, under Section 5 of 
the Act, carriers are constantly seeking the Commission’s advice and 
approval concerning the lawfulness of a future transaction, of course 
because the statute empowers the Commission to issue that approval and 
requires the carrier to seek it. 
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My question is this, sir: In spite of the fact that perhaps the Com- 
mission might not have any power to issue a reviewable and binding 
declaratory order when its advice is sought as to whether a future 
transaction would be lawful, would it not be within the Commission’s 
power to adopt a policy of entertaining such petitions and issuing such 
advice and then exercising within the area of its discretion some re- 
straint—in other words, restraint such as not thereafter to interfere 
with the transaction which it has ruled to be lawful in this informal 
declaratory order-type procedure? 

When asking that question, I mention the jurisdiction under Sec- 
tion 5 only because, of course, that reminds us that the Commission does 
have this sort of thing every day. In other words, it evaluates the 
lawfulness of future transactions, indicating, therefore, that the process 
is functionally feasible. 

Commissioner Clarke: Would you restate the question? 

Mr. Keenan: The question, specifically, is, disregarding the exact 
jurisdiction of the Commission to issue a declaratory order, would it be 
possible or lawful, in your opinion, for the Commission independently, 
as a policy matter, to decide that it will entertain questions as to whether 
such and such is lawful, and then answer the question and again as a 
policy matter decide that it will refrain thereafter from interfering 
with the consummation of the transaction concerning which its advice 
was sought? This as I say, is a policy matter and not just reviewable 
in court. 

Mr. Mullen: Candidly, I don’t believe the Commission should an- 
nounce any such policy as that. One of the most important things to 
consider in connection with the issue of declaratory orders is the public 
interest involved. It is more than a private interest and the Commission 
must take that into consideration every time it entertains a petition 
for a declaratory finding. I do not believe, if I get your question cor- 
rectly, that the Commission should announce any general policy as to 
how it is going to proceed in the future respecting any particular method 
of handling declaratory orders. I think it has to determine that on each 
petition as it arises. 

Does that answer your question? 

Mr. Keenan: Well, yes, sir, except for this. I wondered whether 
you thought it would be possible or lawful for the Commission to adopt 
such a policy aside, perhaps, from the wisdom of that course of action. 

Mr. Mullen: You mean announce it as a policy in advance? 

Mr. Keenan: Announce in advance that it would entertain such 
petitions as I have described outside the framework of the declaratory 
order procedure and outside the framework of its power to interpret its 
own orders and recognizing that any results from such proceedings 
would not be enforceable or reviewable in court—in other words, they 
would be addressed entirely to the Commission’s exercise of its discretion 
in the future. 

Mr. Mullen: I don’t think it would be advisable for the Commission 
to announce such a policy. 
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Commissioner Clarke: I might say that the Commission probably 
has the power to do it but any such determinations of the kind to which 
you refer would have no binding effect, anyway, and would be subject 
to change as soon as a formal petition was filed. 

Mr. Keenan: That is correct, but perhaps portions of the carrier 
industry might find them consoling, nonetheless. 

Mr. Edward A. Kaier (Philadelphia, Pa.|: As a matter of fact, 
Mr. Mullen, in the early days when many questions were undetermined 
didn’t the Commission issue orders just of the kind that have been de. 
scribed in the last question and call them conference rulings? 

Mr. Mullen: Yes, they issued a great many conference rulings in 
the early days, but they were discontinued. Those, I believe, were more 
or less advisory opinions. I don’t believe they were reviewable in the 
courts. 

Mr. Kaier: No, I don’t think so. 

Mr. Mullen: They were purely advisory opinions and the Commis- 
sion later determined it would not be right to issue such opinions. 

Commissioner Clarke: I think the experience with them was that 
some of them came back to haunt us later on. 

We have time for one more question. 

Mr. Herman Matthei (Boston, Mass.|: Mr. Mullen, in your opinion, 
why doesn’t the Commission make greater use of declaratory orders in 
rate applicability cases? 

Mr. Mullen: You mean where the question arises under, say, Section 
6 as to the applicability of a rate? 

Mr. Matthei: That is correct. 

Mr. Mullen: Regardless of what you may call it, they do make that 
determination. Where a question is raised as to what the applicable 
rate is, the Commission makes that determination. You might call ita 
declaratory finding if you wish to. 

Mr. Matthei: What I am trying to find out is whether or not there 
could be a more expedited type of determination by calling it a declara- 
tory order rather than simply saying, in essence, it is. 

Mr. Mullen: In effect, there wouldn’t be any difference in the result. 

Mr. Maithei: No, there would be no difference in the result but 
would there be any possibility, instead of getting a determination in 
nine months, that we might get some in three months? 

Mr. Mullen: It depends on our work load. 

Mr. Samuel W. Earnshaw [ Washington, D. C.|: It seems to me that 
Mr. Matthei has put his finger on a very important thing for carriers. 
When I was counsel for a classification body, time and again we had a 
situation where the shippers could bring a complaint or could institute 
proceedings and the carriers couldn’t have anything corresponding to 
that except court procedure. I would like to second what Mr. Matthei 
has said and add as much force as.I1can-to-it, and point to the fact that 
without the declaratory order section there is really quite a big vacuum 
in the Interstate Cominaree-ARt In that the carrier in-the-Eind of situa- 
tion he refers to—and I won’t try to define where it starts or stops— 
































NOVEMBER, 1956 





167 








has no procedure or remedy as of right of an administrative nature in 
e Lom 


When the Act was passed, a lot of us hoped that the Act would be 
the answer to that kind of situation. Now the carrier can only go to 
court or by some round-about way try to get a shipper to come in and 
collaborate with him or some other third-hand procedure. 

I suggest, if it is appropriate, that real consideration be given to 
formalizing a regular remedy for carriers to get administrative rulings 
from the Commission within the declaratory order device and to that 
extent I think it is an awfully good question and I wish you would 
expand a little more on it. 

Mr. Mullen: Advisory opinions, of course, may be obtained by a 
carrier at the bureau level and then if not satisfied with the bureau level 
opinion, it may get a review of that by the Commission. 

Mr. Earnshaw: Many times those are necessary in connection with 
court litigation and of course the mere advisory opinion will not have 
any effect. It must be considered at least a substantive remedy, if I 
ean push the point that far. 

Mr. Mullen: It could be attained, it seems to me, after the advisory 
opinion is given at the bureau level and then an appeal is made to the 
Commission either to adopt that opinion or reject it. 

Mr. Earnshaw: If it were adverse the carrier wouldn’t have an 
appeal, because there is no procedure for the carrier filing a complaint 
against the shipper before the Commission. 

Mr. Mullen: That is correct. 

Commissioner Clarke: Unfortunately, our time has run out and we 
will have to go on to the next subject, which promises to be just as 
interesting and controversial as the last one, ‘‘What Constitutes Ade- 
quate Findings of Fact and Conclusions of Law in Commission Re- 
ports?’’ It is a pleasure to introduce Paul Coyle, Chief of the Section 
of Complaints, Bureau of Motor Carriers. 





WHAT CONSTITUTES ADEQUATE FINDINGS OF FACT AND CONCLUSIONS OF 
LAW IN COMMISSION REPORTS? IN CERTIFICATE CASES? IN SECTION 5 
ACQUISITION CASES? IN 1 & S CASES? IN COMPLAINT CASES? IN OTHER 


Paut W. Corus, Chief, Section of Operating Rights 
Bureau of Motor Carriers, Interstate Commerce Commission 


It is very appropriate that consideration be given to the general 
subject and aid the Commission with its advice concerning the adoption 
of procedures which will permit the processing of proceedings before 
the Commission so as to shorten the time from the institution of the 
proceedings to their ultimate disposition. 

Tempos have increased and the Commission, in step with the times, 
has increased its tempo and is continuing to explore all avenues which 
might lead to more expeditious handling of cases. Personally, I am 
ding-donged several times a day by the Commissioners with that thought 
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in mind, but in an endeavor to speed up the processes, the Commission sol 
must not and has no desire to deprive any of the parties before it of the relie 


protection of due process, and those periods dictated by the statute or 
common sense all add up. Hearings must be set on reasonable notice, ticul 
the practitioners must be given adequate time to prepare their briefs, 


; : , exall 
exceptions, replies to exceptions, to prepare for oral argument. befo: 
But there is also a period when the examiner must write his initial the t 
report and when the examiner must prepare drafts of final reports for to 
the Commission. There is, or has been and still is, considerable delay ot 
between the conclusion of the hearing or the filing of briefs and the : 
time the examiner’s opinion is released. There is considerable delay ane 
from the time the case is submitted to the Commission for decision either aun 
on the filing of exceptions and replies to exceptions or after oral wad 
argument. Cox 
Possibility of Judicial Review i 
Back in the latter part of last summer when Division I was ex- es 
ploring some way, with the existing working force, to eliminate the the 
backlog of Division I cases and to bring its docket more nearly current, See 
the members of the Commission thought that they would like to see of t 
more streamlined reports than had been submitted to them previously, leav 
and we worked up some samples of shortened reports, but we always 
had to keep in mind, in working up those samples of shortened reports, mis 
that every case must be prepared with the possibility of judicial review find 
in mind. We don’t know which of our cases will go to the courts, so all rect 
must be prepared to stand the closest scrutiny of the courts. look 
It is not only to avoid a possible remand from the courts that the ade 


records should be adequate. A party is entitled to know the facts and lack 
conclusions upon which a rate was found reasonable or unreasonable, or 
an application approved or denied. 

The statutory provisions are in general terms. Section 14 (1) pro- 
vides that whenever an investigation is made by the Commission it shall 
be its duty to make a report in writing which shall state the conclusions Sec 
of the Commission, together with its decision, order, or requirement in 
the premises; and in case damages are awarded such report shall include 
the findings of fact on which the award is made. 

There are rules in the Interstate Commerce Act concerning the pol 
reports to be made by hearing officers. Section 17 (5) requires that 


any finding, report, or requirement of an individual Commissioner, = 
examiner or board, with respect to any matter so assigned or referred rec 
involving the taking of testimony at a public hearing, shall be accon- ret 
panied by a statement in writing of the reasons for the order. po! 
Section 8(b) of the Administrative Procedure Act may take prece- it 
dence over those two sections that I have read but in its terms it differed las 
little from the provisions in the Interstate Commerce Act. The require- she 
ment in the Administrative Procedure Act is that all decisions, including up 
initial recommended or tentative decisions, shall include a statement, if 





first, of the findings and conclusions as well as the reasons or basis for 
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the conclusions upon all material issues of fact, law or discretion pre- 
sented on the record; and, secondly, the appropriate rule, order, sanction, 
relief or denial. 

The Commission, by certain sections of the Act dealing with par- 
ticular subjects, is required to make certain basic findings. As an 
example, the provision in Section 5 (2) which requires the Commission, 
before approving the railroad acquisition of a motor carrier, to find that 
the transaction will enable the railroad to use the service by motor vehicle 
to public advantage in its operations and will not unduly restrain 
competition. 

The requirements of the court with respect to adequate findings 
are clear from a review of precedents which, unfortunately, are too 
numerous, but let me say that the precedents for the most part were 
made many years ago and very few proceedings are remanded to the 
Commission in these days for lack of adequate findings. 

The courts have found that in the reports there must be what they 
eall quasi-jurisdictional or jurisdictional findings—that is, the findings 
that are essential in the particular case, and in the absence of which 
the Commission is without power or jurisdiction to make a valid order. 
Secondly, there must be the so-called subsidiary findings and the lack 
of those findings, if not made, may not necessarily be fatal but if lacking 
leaves the order vulnerable to successful attack in court. 

The courts look to the Commission to make the findings. The Com- 
mission is the fact-finding body and the facts which the Commission 
finds must be spelled out in its reports. The courts will not search the 
records before the Commission to ascertain the facts. They will only 
look to the record to determine whether the Commission’s findings are 
adequately supported. The court will not supply, by implication, a 
lack of expressed findings in the report. 


Courts Have Condemned Cryptic Formulations of Policy 


The courts have condemned cryptic formulations of policy and in 
some classes of cases, such as a case involving intrastate rates under 
Section 13 in which the reports must meet what the Supreme Court 
calls a high standard of certainty, that has been particularly true. 

Now, in the examiners’ zeal to give the parties reports containing 
complete factual statements, they frequently prepared long initial re- 
ports which at times read like reportorial accounts of what transpired 
at the hearings. Reports of over one hundred pages were not uncommon. 
These reports setting forth the evidence of record in minute detail 
required weeks and sometimes months to write. Now when an examiner 
returned from an itinerary and had seven cases in which to write re- 
ports, if he took a month to write each report, which was not uncommon, 
it would be six months after his return before he could start on the 
last case on his itinerary. Consequently, if the examiners, by writing 
shorter reports, which will be informative to the parties and will stand 
up under the closest scrutiny by the courts, save their own time, and 
if those reports, instead of being written in a month could be written 
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in two weeks, in the illustration I gave the examiner would start on the 
last report he had from his itinerary in half the time that he does under 
using what we might call the long, long form of report. 

The reports that we submitted to Division I were well received. 
We were given instructions to use that type of report in all cases to 
which it was adapted. It turned out to be almost all cases. You have 
all seen them. I am told by quite a few of the practitioners that the 
reports are more informative than the previous style of report. The 
facts of record or the ultimate findings of fact are in the reports, the 
minutia is omitted, the parties are told what the decision is and the 
reasons for the decision. By the use of that report the backlog was 
just about worked out and some of the Commissioners on Division I are 
also on Division IV and the Division IV thought so well of the Division I 
reports that we were instructed to attempt to adopt or adapt the style 
of the Division I reports to the motor carrier finance proceedings, 
which is being done; and some of you who have read reports in motor 
carrier finance proceedings recently can see what the result is. In fact, 
a report was released just last week or the week before in which one of 
the Commissioners, in a separate expression, criticized the laborious 
report which the majority had adopted. I don’t know that he dissented 
from the conclusion but he did dissent from the style of the report that 
was written in the case. 


Suggestions from |. C. C. Practitioners 


Back sixteen years ago a committee of practitioners submitted to 
the D. C. Chapter of this Association several suggestions. If I may, 
I shall read one paragraph: 
















































































‘‘In the opinion of this committee, there can be no serious 
question that the reports of the Commission would be greatly im- 
proved by the substitution therein of findings of fact for the custom- 
ary recital of the evidence pro and con. Your committee is also 
convinced that an improvement of the reports in this respect would 
be sure to result in their improvement in other important respects. 
For one thing, it would generally result in a material shortening 
of the reports. That, alone, would be an improvement well worth 
striving for. There are, however, much more important results that 
would necessarily follow.’’ 
































You asked for it. I hope you like what you are getting. 

The reports have not had judicial review. They have not had 
judicial review because none of the parties has elected to take us to 
court and, as you know, the plaintive in a suit attacking one of the 
Commission orders invariably alleges that the conclusions are not ade- 
quately sustained by the findings, or that there is no adequate statement 
of facts to support the findings. 

Thank you. 
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Questions and Answers 


Commissioner Clarke: Thank you, Paul. Does anyone want to ex- 
press disapproval of the modern, up-to-date shortened forms report? 

Mr. James A. Bistline [Washington, D. C.]: Mr. Coyle, I have seen 
several cases in the last several years where the Commission made ade- 
quate findings, there was no question about that, but the conclusion was 
inconsistent with the findings, and those cases were set aside in the 
courts very quickly. Now, in that type of case, which of course does 
not happen too often, or more important in a case where you do not 
have adequate findings, is there a possibility of having the Bureau of 
Law, the General Counsel’s office, or some division, review the report 
to see whether there are adequate findings and whether the conclusions 
are supported by the findings, a sort of review of the matter to prevent 
a situation like that? 

Mr. Coyle: I believe your question should be directed to Mr. 
Ginanne (General Counsel, Interstate Commerce Commission), who hap- 
pens to be here. Would you care to take it on, Mr. Ginanne? 

Mr. Robert W. Ginanne: Not with a staff of nine. 

Commissioner Clarke: There is a good, practical answer. 

Mr. Coyle: That procedure has been followed on occasion and I 
believe it could be followed again, but its use has been rather rare. The 
General Counsel has at times looked over a case which was going to 
court and has suggested that probably the Commission should take 
another look at the findings and report, and a second report has been 
written upon reconsideration in which the conclusions, original con- 
clusions, were adopted but there was a more adequate statement of facts 
or reasons for the conclusions. 

Mr. Wilbur LaRoe, Jr. | Washington, D. C.]: Mr. Chairman, I will 
answer for Mr. Ginanne. His office is swamped right now. They have 
more work than they can handle and if he had to study every report 
of the Commission to make sure that the conclusions conformed to the 
findings, he would really be sunk. 

Mr. Donald A. Schafer [Portland, Ore.]: It seems to me that this 
last suggestion is that the Commission devote more time and energy to 
making a report judgment-proof than they do to correctly determining 
the facts. In some of them that I have read, those that have disap- 
pointed me, I have come to the conclusion that the writer of the report 
had judicial review in mind predominately. I would rather they found 
the facts as a fact-finding body should do and let the court handle it 
from there. 

Commissioner Clarke: That is an interesting comment. 

Mr. William Q. Keenan [New Haven, Conn.]|: Would it be possible, 
Mr. Coyle, to enumerate the major differences between the long, long 
form and the new short form? 

Commissioner Clarke: The short, short form. 

Mr. Coyle: The principal difference is the difference between twenty- 
five pages and five. 
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Commissioner Clarke: However, the Commission contends that there 
is more than just a quantitative difference. We think there is a quali- 
tative difference, too. We hope the courts will agree with us if they 
have to pass on the question. 

Mr. John Turney [Washington, D. C.]: May I make this observa- 
tion, because I got the backwash of the short, short reports without know- 
ing they were coming. During 1955, with respect to Division I reports, 
we found in many instances there were twice, and in one category three 
times as many decisions on that subject in 1955 as there were in the four 
preceding years. 

Mr. Paul Barnes [ Philadelphia, Pa.|: Mr. Coyle, most of your dis- 
cussion has had to do with the recommended report of the examiner and, 
thereafter, the Division I report, but I have found that my biggest prob- 
lem has been what are adequate findings on a petition for reconsidera- 
tion to the entire Commission when the petition is denied. Is there any 
difference between the findings that must be made by the full Commis- 
sion and the findings that must be made by the examiner originally and 
by Division I thereafter? 

Mr. Coyle: The Administrative Procedure Act requires that the 
Commission, in acting on any matter, including acting on a petition, 
must give the reasons for its decisions. 

Mr. Barnes: Would you say that is the Commission’s practice? 

Mr. Coyle: Prior to the Administrative Procedure Act, petitions 
were usually granted or denied ‘‘for good cause.’’ With the Adminis- 
trative Procedure Act, the more adequate reasons were given in the 
orders denying petitions but at times the orders—and there are quite 
a few of them—are to the effect that the release sought by the petition 
is not warranted by the record. 

Mr. Barnes: Do you think that satisfies the Administrative Pro- 
cedure Act? 

Mr. Coyle: I will let Mr. Mullen answer that one. Would you care 
to take on that one, Frank? 

Mr. Frank E. Mullen: My answer is yes. 

Mr. Barnes: I don’t believe it does. 

Mr. Wilmer A. Hill [Washington, D. C.]: One question Mr. Barnes 
asked has aroused my curiosity. Is the Commission exercising or assum- 
ing authority to instruct its hearing examiners as to whether they shall 
or shall not write their reports in a given form? 

Mr. Coyle: The answer is that the Commission can tell the examiners 
the form of report which it prefers, and it has done that. The ‘‘old 
dogs’’ don’t like to learn new tricks and that form of report was not 
popular with the examiners when it was first adopted; but as they came 
to use it they began to like it more and more and it is a challenge to 
their ingenuity. They must give reasons now for their findings rather 
than just recite the evidence pro and con and say, ‘‘The examiner recom- 
mends,’’ or ‘‘The examiner finds,’’ and, personally, I would prefer to 
write that type of report rather than the old type of report. I get more 
satisfaction out of it, and the examiners can write more reports and go 
back onto the road again, in shorter time. 
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ere Mr. Hill: Maybe some of them would prefer to stay home. 

ali- You still use the word ‘‘must,’’ that the examiners must write a 

hey given form of report? Must he or must he not, under any instructions 
from the Commission? Is he allowed to use his own judgment? 

va- Mr. Coyle: So far as the examiner’s initial report is concerned, 

ow- he can use his own judgment. So far as the final report is concerned, 

rts, he must conform to what the Commission says. 

ree Mr. Hill: My question was as to the recommending report. 

ur Mr. Coyle: Well, take both reports; so far as the report for Divi- 


; sion I and Division IV, the man who makes a draft for the division must 
lis- do it in the style that the division wants, and we try to do it. We didn’t 


nd, sueceed in that one where the Commissioner criticized it as laborious, 
ob- aad a few other adjectives that have slipped my mind at this time. 

ra- Mr. Robert N. Burchmore (Chicago, Ill.]: I don’t know as this is a 
ny question. Maybe it is a statement, but I think the statement made by 
Lis- this gentleman in front of me a few minutes ago needs a little under- 


nd lining. I don’t think your real problem is with the sufficiency of findings 
for purposes of court review. I think the law is clear on that and I 
the don’t think the Commission has too much trouble. making adequate find- 
on, ings, but I think that the discussion here today indicates very much too 
much preoccupation with the adequacy of findings and too little attention 
to a sound decision which is going to stop with the Commission and 
ns probably be final. The proof of that is found in some of the written 


i8- orders of the Commission denying petitions for reconsideration or 

he further hearing where the reason given for the denial is stated in the 

ite order to be that the findings are adequately supported by the evidence. 

on Now, that is not the question that most litigants before the Com- 
mission want the Commission to decide. They want the Commission to 

r0- decide what is the right outcome for the case and not simply whether a 
particular decision can be defended in court. 

ire Commissioner Clarke: Remember, we are talking about due process 
of law and one of the primary requirements of that, of course, is ade- 
quate findings. 

Mr. Coyle: I would say this. I believe the cases to which Mr. 
eS Turney referred—and there were many more of them in 1955 than in 
m- previous years—were important cases and very few of those have been 
all appealed to the courts, so it must be that not only do we have a better 

style of report but we must be getting a little better quality of findings, 
TS at least satisfying the practitioners. 
ld The reasons for the findings are in those reports and that may dis- 
ot courage the practitioners from appealing to the courts because there 
ne doesn’t seem to be much chance of overturning those findings because 
to of the reasons given for the findings. 
er Commissioner Clarke: Once again we must move along. ‘‘Should 
n- the Commission Make Use of Discovery Procedures?’’ We are fortunate’ 
to in having as our speaker Mr. George Galland of the law firm of Galland 
re & Kharasch, and formerly with the Federal Maritime Board, Mr. 





Galland. 
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SHOULD THE INTERSTATE COMMERCE COMMISSION MAKE USE OF 
DISCOVERY PROCEDURES? 


Grorce F. GALLAND 
Member, law firm of Galland & Kharasch, Washington, D. C. 


Whether we are overdoing procedural due process of law must be 
combined with the minor question as to discovery, and so I shall treat 
the question as if it read, ‘‘Are we Overdoing Procedural Due Process 
of Law in Relation to Discovery in Cases before This Commission?” 
The question might be broadened to include administrative agencies 
generally, and the answer is No. That could be the complete text of 
this speech because it is strictly accurate in terms of due process or, 
I think, any other considerations. 

Discovery procedures are all but unheard of in the administrative 
agencies, although I am convinced that under the statutes that govern 
the Interstate Commerce Commission, and the Maritime Board before 
which I conduct more of my practice than I do before the ICC, there 
are adequate statutory powers to support the use of discovery pro- 
cedures. 

I doubt that it matters very much whether we pause to define dis. 
covery in particularly accurate terms. In general, it would seem suff- 
cient to refer to Rules 26 through 37 of the Federal Rules of Civil 
Procedure, and in more abbreviated terms for present consideration, 
we can think of depositions on oral questions or written interrogatories 
addressed to a witness, or to a procedure that is even more effective in 
some instances: interrogatories addressed to the party where the person 
asking the question does not know what witness would know the answer 
but knows that the party or somebody in the party’s organization does 
know the answer, and where the burden is put upon the party to find 
the man who knows the answer and to report it back. 

We may think also in terms of the production of documents for 
inspection and copying, and admissions, or, rather, demands for admis- 
sions of fact or of the genuineness of documents. I feel that there is a 
practical necessity for the use of such devices in administrative pro- 
ceedings. 


President’s Conference—Committee on Pleadings 


This question was the subject of extensive consideration by the 
Committee on Pleadings of the President’s Conference and that com- 
mittee deliberated over a fairly long period. and disbanded without sub- 
mitting a committee recommendation to the Conference. Three or four 
of us did submit a minority report in favor of the adoption of discovery 
measures. The personnel of the committee was rather heavily weighted 
with people from government agencies who for the most part expressed 
at least minor revulsion over the prospect that the government, itself, 
might have to disgorge information that had traditionally been regarded 
as confidential for one reason or another, or for no reason. 
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Members of the committee outside the government entertained points 
of view that were quite largely conditioned by their personal experiences 
in particular proceedings where the outcome might have been affected 
by discovery measures. By and large, the people who participate cus- 
tomarily in such proceedings as CAB rate investigations or certificate 
proceedings, where the record could easily turn out to be ten or twelve 
thousand pages long, with exhibits running into the hundreds, visualized 
the use of discovery as a device of harassment that would probably have 
multiplied the size of the records by two or three. Others, such as 
myself, who have found ourselves in proceedings where it was difficult 
to obtain vital evidence, felt that not only would better results have been 
obtained, but more swiftly and more economically obtained, had it been 
possible to come into the hearing forearmed with reasonably certain 
knowledge as to what facts could and could not be developed. 

The discovery proceedings of the committee, as I have indicated, 
led nowhere and were not mentioned as far as I can find, in the final 
report of the Conference. 


Use of Discovery of Increasing Importance 


One factor makes me feel that the use of discovery is of particular 
importance and increasing importance in the administrative agencies, 
and that is that by virtue of the ever-expanding doctrine of primary 
jurisdiction of the agencies, they are coming more and more to be sub- 
stitutes for courts, particularly in regard to proceedings of a truly 
adversary character; and whereas the Interstate Commerce Act contem- 
plates, in Section 9, that in damage proceedings a plaintiff should have 
his choice of court or commission, it has been the law since the Abilene 
Cotton Oil case that the plaintiff does not have his choice of electing a 
court remedy rather than a commission remedy, but is limited to the 
Commission; and although Section 22 explicitly provides for the 
preservation of common law rights and remedies, that provision has 
been expunged from the Interstate Commerce Act by the courts. 

Since a litigant cannot go to court to secure the rights that the 
statutes provide for securing in court, I suggest that the substitute forum 
should be required to furnish a procedure which is roughly as effective 
and as well calculated to provide for a just result as court procedure 
would be. With the adoption of the Federal Rules of Civil Procedure, 
measures for obtaining evidence before the opening of a trial were 
greatly enlarged. Their use has been made increasingly easy and effec- 
tive, but the administrative agencies have lagged far behind in the 
adoption of similar measures. 

I do not wish to overemphasize my personal experience as a basis 
for the entertainment of the view I advocate, although I recognize that 
that view may be conditioned by that consideration. But as a general 
proposition, it seems to me that litigation represents utter futility unless 
it is recognized as an instrument for the ascertainment of facts and for 
the ascertainment of the correct facts, and for their ascertainment within 
a reasonable time and at reasonable cost, and in a manner that leaves the 











176 I. C. C. PRACTITIONERS’ JOURNAL 





ee 


parties fairly satisfied that they have approached or have attained the 
truth. 

I submit that as proceedings are presently conducted, that state of 
affairs is quite often not achieved. Even the issuance of a subpoena 
duces tecum for the production of written evidence is fairly rare in 
some agencies and is pretty hard to obtain and has got to be obtained 
upon petition showing exactly what is wanted, and why; and the peti- 
tion, in my observation (and I have no statistical basis to prove what 
I say) is more often denied than granted, and still more often cut down 
in scope. 

That procedure contrasts with the procedure in court whereby a 
party is normally entitled to get a subpoena from the clerk and to write 
in the names of the witnesses he wants and the documents he wants the 
witnesses to produce, and if the party on whom it is served considers 
it excessive, the burden is on him to move to set it aside. 


Compulsory Process for Production of Evidence 


As matters stand in the agencies, there is a frequent suggestion 
that it is just a little bit impolite to badger an opposing party with a 
subpoena that pries into his private affairs, and in the usual posture of 
litigation, a party enters the contest substantially bereft of compulsory 
process for the production of evidence. Compulsory process for the 
production of evidence has been recognized in many court decisions and 
in very eloquent judicial expressions as an ingredient of procedural 
due process, and courts are required to issue subpoenas on a reasonable 
basis; and they must be subpoenas for the production of written ma- 
terial as well as for the attendance of live witnesses. I see no reason 
why administrative agencies which in many of their functions are exer- 
cising the powers of courts should be less generous in lending their 
processes to litigants for the production of evidence than are courts. 

I recognize that discovery is something slightly different from a 
subpoena but it isn’t very different, and no seriously novel measures 
need be adopted to turn a subpoena duces tecum into a tool of dis- 
covery. This can be done simply by setting a date in advance of the 
opening of the formal hearing, for the return of documents called for 
by a subpoena, and then the party to whom they are delivered has the 
interval between the preliminary return date and the opening of the 
hearing in which to study the material and to make something of it. 
I can assure you all from my own experience (and I am sure that you 
have all had the same experience), that a welter of complicated evidence 
that cannot be subjected to analysis for lack of time might frequently 
as well not be in the case. You simply cannot keep the proceeding 
running while doing your preparatory work simultaneously. 

Just a word on the question of power: I will not try to exhaust 
the subject but refer only to one provision of the Interstate Commerce 
Act, Section 17 (3) which says that ‘‘The Commission shall conduct its 
proceedings under any provision of law in such manner as will best 
conduce to the proper dispatch of business and to the ends of justice.” 








—_—— 
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Further down, the same provision states that ‘‘The Commission may 
from time to time make or amend such general rules or orders as may 
be requisite for the order and regulation of proceedings before it, or 
before any division, individual commissioner, or board, including forms 
of notices and the service thereof, which shall conform, as nearly as 
may be, to those in use in the courts of the United States.’’ 

That, I believe, is a very old provision but I don’t read it as freezing 
commission procedures into the mold that was represented by whatever 
the practice in the federal courts happened to be at that time. 

There is one further consideration that I should like to submit 
and that is that I think if parties and witnesses in administrative pro- 
ceedings were made subject to a stricter discipline as regards the pro- 
duction of evidence, and its seasonal production in advance of litigation, 
a greatly augmented standard of truth-telling on the part of witnesses 
would be the result. I recognize that in many proceedings testimony 
is matter of opinion or of economic forecast, where two people can 
testify precisely opposite to one another and neither be guilty of perjury. 
On the other hand, I have seriously felt in many cases that false testi- 
mony was being given on pure matters of fact and the reason that it is 
given, when it is given—or one reason—is that it can be given with 
impunity because it is all but unheard of for a witness to be charged 
with perjury in an administrative proceeding. We can think of excep- 
tions. There was the recent Lamb case in the Federal Communications 
Commission, but my observation has been that when a man has told a 
particular story on the witness stand and—as happens infrequently— 
the other side has the evidence to prove that it is false, the witness suffers 
nothing but the derisive smiles of the audience who feel that he has 
made a monkey of himself and has gotten caught, but he is not often 
exposed to discipline beyond the disapproval of the people who hap- 
pened to hear him. 

I think as a part of the program of making evidence easier to come 
by, and of improving the standard of veracity in these proceedings, there 
should be a check upon the witness who is careless of the truth, by letting 
the adversary party come armed with everything that can reasonably 
be furnished in order to permit him to bring out the truth and to let 
the litigation serve its serious purpose. 





Questions and Answers 


Commissioner Clarke: Thank you, George. Well, there we have 
some provocative observations. Who has the first question? 

Mr. Robert D. Brooks [New York, N. Y.|: I would like to express 
diametrically the opposite view from the speaker. I think his views are 
unsound for three fundamental reasons. First, so far as the ICC is 
concerned, the bulk of our cases, at least in the railroad game, are rate 
eases which are legislative in nature and not judicial. They have only 
the facade of the judicial approach. As a result, the issues are generally 
so broad that if you permitted discovery process, I would hazard the 
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guess that no large case in which delay was to my client’s interest would 
ever be completed in my lifetime, and I still would be within the rules 
of propriety. I think discovery processes open up the case to delaying 
tactics. 

Secondly, I think the bulk of the evidence that is involved in any 
of the larger rate cases is available to all the parties. I know of no 
industry where all of the facts are published and reported that are 
available to everybody, and very few are recorded in terms of special 
studies. The bulk of the inquiries that are made would require exten. 
sive special study and would so delay the proceedings that justice would 
certainly be denied just by the delay, itself, particularly where the 
lifeblood of the carrier is involved. 

The third reason is that the cost involved just in terms of man. 
power in the volume of cases we have would be so great, if everybody 
was permitted to demand of us waybill studies and cost studies of various 
kinds and nature to suit their own particular convenience, that that cost 
would, in my judgment, materially change the rate-making picture. I 
don’t think that what you gain would be anywhere near in proportion 
to the cost. 

Commissioner Clarke: You are entitled to rebuttal, Mr. Galland. 

Mr. Galland: Mr. Brooks, I attempted to give at least passing con- 
sideration to that point of view which, I stated, had been very effec. 
tively expressed in the committee of the President’s Conference that 
considered this subject. I very fully respect it. I think it is quite pos- 
sible that in large classes of proceedings discovery perhaps should not 
be available, or at least should not be too freely available, but as I 
conceive the subject, it remains, or should remain, within an agency’s 
full control to let its processes be used or to forbid their use according 
as they are foreseen to be beneficial or detrimental. 

In the cases that turn on big economic issues, where the facts are 
not so much in dispute but where a large picture has to be painted of a 
large and complicated industry, then the agency could bear down com- 
pletely and deny the use of discovery. It might do it by the refusal of 
specific applications or it might do it by an announcement of a special 
rule at the beginning of the case that discovery processes would not be 
employed in that proceeding. 

Mr. Paul V. Miller (Bethlehem, Pa.|: Isn’t there this major dis- 
tinction between the use of discovery in a judicial proceeding and its 
use in an administrative proceeding, that a judicial proceeding normally 
and usually involves factual circumstances which are limited in scope, 
usually involving two private parties, in which the effect of the dis- 
covery goes only to the past, whereas in an administrative proceeding 
the facts to be discovered would be a matter of public record which 
would affect not merely the relationships between the two parties who 
were parties to the particular litigation but which would have broad 
public interest and broad effect upon a great many other parties not 
only for the past but also for the future? 

Mr. Galland: I can’t disagree with you, sir, that those differences 
exist, but I think I can disagree with your assumption that they render 
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the facts unimportant. I feel that whether a proceeding looks to the 
past or to the future, in so far as it depends upon the ascertainment of 
facts, then those facts should be accurately discovered; and while rule- 
making proceedings representing an economic point of view or a solution 
to an economic problem sometimes turn less on localized, specific facts 
than do controversies relating to the past, I don’t think it can generally 
be said that the facts are not important or that you never have concrete 
situations to be dealt with. 

In my own very recent experience I had a case of the type to which 
you refer, where a quite serious question was whether one company or 
its officers had an interest in or controlled another, and I asked the 
question—to which I received an answer that I had good reason not to 
believe was incorrect ; but I was altogether powerless to carry the inquiry 
further because the witness knew that I was stymied where I stood. 

Had I been able to submit that inquiry as an interrogatory in ad- 
vance and to call for the underlying documents that would have estab- 
lished the fact, my position would have been quite different. 

Mr. Miller: I would think that one of the major fields in which this 
question would arise in ICC procedure would involve inquiries into a 
greater detail of carrier costs than the Commission now requires to be 
reported. Isn’t it true that my question is of primary importance in 
that connection and that the real problem is not one as to procedural 
due process but as to the substantive due process, namely the extent to 
which carriers are entitled to the security of their own records? 

Mr. Galland: I must agree that there is and has to be a limit to 
which commercial records or personal records are subject to unrestrained 
snooping by people to whom they do not belong, but it is the function 
of courts to control the use of subpoenas and other measures that call 
for the production of such records, and I see no reason why an ad- 
ministrative agency cannot afford the same protection through the exer- 
cise of its sound judgment from case to case. 

Mr. Ernest L. Grinnell, Jr. (St. Louis, Mo.|: I think that our trial 
lawyers are generally of the opinion that the federal discovery rules, 
which are more liberal than most state rules, tend to promote perjury 
rather than discourage it because the witness, by advance discovery, can 
find out the areas in which you have information and they are very 
concerned about that. That is one of their big oppositions to general 
discovery rules, that they get some information which will prove the 
man is lying, they can find it out, and make his story fit what you have. 

Mr. Galland: Your reasoning is one step too complicated for me 
to follow; I am afraid I don’t get it. 

Mr. Grinnell: It does away with surprise which they consider to be 
their biggest weapon in the case of proving a witness to be a liar. 

Mr. Galland: Let me concede that there is no universality to these 
situations and for every lawyer who makes efficient use of discovery to 
promote his side of the controversy, there is a seriously disappointed 
lawyer on the other side who thinks it is a perfectly horrible device. 

Commissioner Clarke: We are running slightly behind schedule 
s0 kindly keep that in mind following the next speaker. 
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‘*Should the Commission Make Greater Use of Ex Parte Proceed. 
ings and Its Rule-Making Powers?’’ The speaker is Homer S. Carpenter, 
member of the law firm of Rice, Carpenter & Carraway, Washington, 
D. C. Mr. Carpenter. 





SHOULD THE COMMISSION MAKE GREATER USE OF EX PARTE PROCEEDINGS 
AND ITS RULE-MAKING POWERS? 


Homer S. CARPENTER 


Member of the law firm of Rice, Carpenter & Carraway, 
Washington, D. C 


I suppose I should start this subject by answering the question 
and, in my opinion, that answer is No. I am not going to be pedantic 
about the matter because, first, I am not sure I am competent or that I 
have given enough thought and study to the entire topic. Furthermore, 
and more importantly, I view my function in speaking on this subject 
to be the furnishing of provocation for a good rousing argument from 
the floor. I don’t anticipate that I will have any trouble in that re 
spect, judging by the participation that has been indulged in with 
respect to earlier topics here and also because, looking around, I can 
see some very familiar faces of gentlemen who I know will violently 
disagree with what I am going to say. 


Meaning of “Ex Parte Proceeding” 


I would like to start this thing by discussing the meaning of this 
phrase ‘‘ex parte proceeding.’’ In the strict sense, an ex parte proceed- 
ing, an ex parte injunction, or an ex parte order is one that is taken 
or granted at the instance and for the benefit of one party only and 
without notice to or contestation by any person who might be adversely 
affected. In the normal circumstance, a court’s order will issue in such 
a proceeding only when adequate provision has been made for the 
protection of any such party which might be damaged and which has 
not been given the opportunity to be heard in the matter. Thus, a 
temporary restraining order issued without notice in connection with a 
proceeding seeking an injunction can be said to be an ex parte order in 
that it was upon the application of one party only, and without notice 
to the party to be restrained. In all such instances, the law contem- 
plates the provision of a bond and early action by the court on the 
question of whether to convert the temporary restraining order into a 
preliminary or interlocutory injunction or to dissolve it completely. 

Now, the ex parte proceedings before the Commission with which 
we are so familiar are of a different sort. Actually, the words ‘‘ez 
parte’’ signify only that the proceeding was commenced upon the appli- 
cation of one party or a class of parties. Thus in the so-called general 
rate increase cases, the ex parte designation means merely that the 
railroads had commenced the proceeding by seeking an order or orders 
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from the Commission which would enable those carriers to increase their 
existing rates. 

There have been many such proceedings. The most recent, of 
course, was Ex Parte 196. Theoretically, you can find little fault with 
the theory of that type of proceeding. Practically, you can find a great 
deal of fault.. There are opinions by courts holding that the increased 
rates resulting from such general increase cases are railroad-made rates 
and not Commission-approved or Commission-prescribed, and of course 
the principle of the Arizona Grocery case does not apply. But these 
ez parte proceedings go beyond that. In each of them, insofar as I 
have been able to discover, the railroads have sought, and the Commis- 
sion has issued modifications of its outstanding orders fixing or affecting 
maximum rates, rate relationships, fourth section departures, and the 
like. 

Yet the Commission, with the approval of the courts, has held that 
one of these general increase ex parte cases is of such broad scope that 
the Commission cannot give each rate, or even each adjustment of rates, 
the attention that would be necessary under the due process clause if 
the proposed increase were going to apply to that rate or that adjust- 
ment of rates alone. 


Commission’s Action in Ex Parte 196 


If consideration be given to the economic consequences of dis- 
turbance or disruption of rate relationships, you can readily appreciate 
that the Commission is dealing with virtual dynamite. Don’t misunder- 
stand me; I do not challenge the Commission’s right to deal with appli- 
eations of the railroads for blanket increases in their rates. I do say 
that the Commission should exercise the greatest care in proceedings of 
that sort. Specifically, I think that the Commission acted with too 
much haste in the recent Ex Parte 196. I think that the due process 
clause was bruised, at least, by the requirement that the protestants in 
that proceeding prepare themselves in a period of thirty days for pres- 
entation to the Commission of anything they might say. 

I also decry what perhaps bids fair to be the practice of the Com- 
mission in cases of this sort, of issuing an order followed some sixty 
days later by its reasons for that order. In those respects and with 
regard to that type of ex parte proceeding, I think the Commission has 
already gone too far. 


Rule-making Powers of I. C. C.—Ex Parte MC-43 


Let me turn now to another type of ex parte proceeding, a good 
illustration of which is Ex Parte MC-43, the lease and interchange of 
vehicles by motor carriers. As you know, that was a rule-making pro- 
ceeding, but full hearings were held because there were substantial 
rights involved, and in my judgment there had to be hearings there 
because of the due process clause. Every phase of the administrative 
process was observed just as though it were a strictly adversary pro- 
eeeding involving quasi-judicial functions. I think it was that com- 
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plete process, ponderous though it may have been, which furnished the 
basis for the Supreme Court opinion sustaining the Commission’s dis. 
position of that case. There can be no criticism of the Commission’s 
procedure in that respect other than the length of time that was involved. 
That may be the price we pay for the protection of our rights. Due 
process of law may be expensive and time-consuming but it is still the 
best guarantee against tyranny in our social system. 


Deviation Order 


Turning now to the strictly rule-making powers of the Commission, 
the best example of its exercise that I know of is the so-called Deviation 
Order. There, the Commission simply propounded some tentative rules 
and publicized them with an invitation for comments. The rules speci- 
fied the circumstances and the conditions under which motor carriers 
might use renumbered or relocated highways, might deviate from their 
authorized regular routes and might deadhead empty equipment in 
certain respects. In examining some of the comments that the Com- 
mission received, I was surprised to find that it had received comments 
from only fourteen carriers, two groups of carriers, and only two s0- 
called conferences of carriers. I think, also, there were some comments 
by practitioners who apparently submitted them in an earnest effort to 
be helpful to the Commission without any reference to clients that they 
were representing. Whether they paid for that or not, I don’t know. 

The small response does not necessarily indicate a lack of interest, 
however. The rules themselves as proposed and as adopted contemplated 
that deviations from authorized routes should be permitted only upon 
approval by the Commission and after certain prerequisites had been 
satisfied and an opportunity for protest was provided. Here, again, 
it is hard to criticize. From the practical aspects, the Commission’s 
order is a good thing. Its vice, if it has one, is that it gives almost 
blanket treatment to individual rights. That, in essence, is the vice of 
totalitarianism. The deviation order makes no provision for hearing 
nor for anything but an informal determination, in camera as it were. 
Again, it is a type of action which the Commission should take only 
with the greatest restraint and only with provision for safeguarding the 
rights of the individual. 

I stated that I felt quite confident that many people here will be 
in violent disagreement with me. I think perhaps that is by reason of 
their own past experience, and mine. Most of you, I feel sure, know 
that in the latter stages of a poker game you find the winners telling 
funny stories, and the losers hollering, ‘‘Deal the cards; deal the 
cards.’’ 


U. S. Supreme Court Decision, 1913, Guide to 
Sound Administration of Act 


I want to close with reference to an opinion of the Supreme Court 
which it handed down in 1913, and which I like to believe still provides 
the best guide to sound administration of the Interstate Commerce Act. 
That opinion is Interstate Commerce Commission v. Louisville & Nash- 
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ville Railroad Company, reported at 227 U. S. 88. The case arose upon 
complaint of the New Orleans Board of Trade alleging that certain 
rates were unreasonable and discriminatory. The Commission held a 
hearing and found the assailed rates to be unlawful. Thereafter, the 
railroad brought an action to enjoin and set aside the Commission’s 
order requiring that the rates be changed. The action was defended by 
the Attorney General, who insisted that while the Interstate Commerce 
Act in its original form made the findings of the Commission only 
prima facie correct, the provisions of the Hepburn Act of 1906, to the 
effect that rates should be set aside if after a hearing the ‘‘ Commission 
shall be of the opinion that the charge was unreasonable’’ rendered such 
an opinion by the Commission conclusive. 

It was urged that in the light of those provisions of the Hepburn 
Act the Court was without jurisdiction to set aside the Commission’s 
decision, even though the finding was wholly without substantial evi- 
dence to support it. Respecting this contention, the Court said: 


‘‘But the statute gave the right to a full hearing, and that con- 
ferred the privilege of introducing testimony, and at the same time 
imposed the duty of deciding in accordance with the facts proved. 
A finding without evidence is arbitrary and baseless. And if the 
government’s contention is correct, it would mean that the Commis- 
sion had a power possessed by no other officer, administrative body, 
or tribunal under our government. It would mean that, where 
rights depended upon facts, the Commission could disregard all 
rules of evidence, and capriciously make findings by administrative 
fiat. Such authority, however, beneficently exercised in one case, 
could be injuriously exerted in another, is inconsistent with rational 
justice, and comes under the Constitution’s condemnation of all 
arbitrary exercise of power. 

‘*In the comparatively few cases in which such questions have 
arisen it has been distinctly recognized that administrative orders, 
quasi-judicial in character, are void if a hearing was denied; if that 
granted was inadequate or manifestly unfair; if the finding was 
contrary to the ‘‘indisputable character of the evidence,’’ or if the 
facts found do not, as a matter of law, support the order made.’’ 





Questions and Answers 


Commissioner Clarke: Thank you, Homer. I feel certain you have 
accomplished your objective of stimulating discussion from the floor. 
Who wants to take the first crack at Mr. Carpenter? 

Mr. John F. Donelan [ Washington, D. C.|: I don’t have a crack in 
mind, Mr. Commissioner, but possibly I have the future in mind in 
asking this question. In the case of a prospective general advance rate 
ease such as Ex Parte 196, if shipper protestants feel that inadequate 
time is being afforded them within which to prepare and submit evidence, 
is there any judicial remedy available to them and, if there is, will you 
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discuss the problem of whether there is a bond involved in pursuing 
that judicial remedy? 

Mr. Carpenter: I think there is a judicial remedy available but 
only after they have been hurt. I question that a shipper protestant 
could go to court, or successfully secure the intervention of a court, 
with respect to an interim order. He would have to wait until after the 
decision had been rendered. 

Now as to a bond, I will be frank with you, I am just not sure what 
the answer is in that respect. It would seem to me, however, that any 
action, after a final order of the Interstate Commerce Commission, being 
brought against the United States, and with that defendant, the bond 
would be somewhat nominal in that all it would have—well, extremely 
nominal. 

If, however, there were intervention in the case by the carriers, 
I will be frank with you, I don’t know what the answer is. 

Commissioner Clarke: Does anyone else have a question or observa- 
tion to make, or comment? 

Mr. Alexander Markowitz (Pittsburgh, Pa.|: In each of the proceed- 
ings to which you referred, the Commission had to act in administrative 
functions in a different way for a different reason. I will explain myself 
before you answer. In 196 they had a time lag situation which they 
had been criticized for, for several years in general increase cases, and 
in 43 they had to continue a practice which had been begun and in 
which I agree with you it involved due process. In the Deviation Case 
they were looking for a method of settling the situation so that they 
wouldn’t have to deal with it piecemeal in 88,000 different applications. 
I assume you agree with me no greater use should be made of that power 
and if those powers were to be limited, or not existent, how could they 
have handled the three proceedings to accomplish the same results the 
Commission did in the same time? 

Mr. Carpenter: Your question obviously answers itself. If you add 
on there, to accomplish the same thing and in the same time, the Com- 
mission did exactly right to accomplish those ends. The time element, 
particularly with 196—and, again, I am expressing my own personal 
views on this—was, I felt, too short. I think that the integrity of the 
rate structure of the nation demands respect by the shippers. If you 
don’t have respect for that rate structure the shippers somehow or other 
are going to defeat it. They will use every means of routing freight 
that they can to defeat it. I want to see the shippers continue to respect 
the rate structure. 

I entertain grave doubts that that respect can be retained if we 
have many hurry-up proceedings of that sort. 

Mr. Markowitz: I might agree with you if that were true of every 
proceeding but the Commission doesn’t do it in every proceeding. 

Mr. Carpenter: Of course it doesn’t. 

Mr. Markowitz: It uses judgment first in determining which of the 
many proceedings available to them should be used, bearing in mind the 
time lag, the need for retaining a practice and, to prevent administrative 
action forever in the last case you referred to, what other things could 
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the Commission have done, or if those powers were taken from them, 
what would happen instead? Wouldn’t we have administrative 
paralysis? The Commission would have to sit back and do nothing 
about it, wouldn’t they—and would that be preferable? 

Mr. Carpenter: No, I don’t think the Commission would have to 
sit back and do nothing about it. Perhaps the disagreement you and I 
have is just one of degree. I didn’t think Ex Parte 196 had to be 
handled so quickly. The railroads disagreed with me, Mr. Markowitz. 

Mr. William Keenan [New Haven, Conn.|: Mr. Carpenter, my 
colleague, Walter Myskowski, suggested this question and it is certainly 
a good one. Inasmuch as the Commission is under no duty whatsoever 
to suspend a rate pending its investigation, what does the issue of due 
process of law have to do at all with 196? 

Mr. Carpenter: I tried to make that clear when I discussed it in 
the first instance. It is not merely a question of suspension or non- 
suspension. In the 196 case, as in every general rate increase case, it 
is necessary that the Commission enter some affirmative orders modifying 
outstanding orders in order that these increases or proposed increases 
be permitted to take effect. Otherwise, they would be in violation of 
outstanding orders of the Commission and it would be impossible to 
put them in. 

Commissioner Clarke: Our fifth and last panelist will discuss the 
question, ‘‘To What Extent Should the Public Testimony of Shippers 
or Passengers be Limited or Eliminated in Either Certificate or Finance 
Cases?’’ The speaker will be Mr. James W. Nisbet, Commerce Counsel, 
Association of Western Railways. Mr. Nisbet: 





TO WHAT EXTENT SHOULD THE PUBLIC TESTIMONY OF SHIPPERS OR 
PASSENGERS BE LIMITED OR ELIMINATED IN EITHER CERTIFICATE 
OR FINANCE CASES? 


James W. Nispet, Commerce Cownsel 
Association of Western Railways, Chicago, IUinois 


As I see this topic, it can be broken down into two phases. First, 
to what extent should public testimony of shippers or passengers be 
eliminated? And, secondly, to what extent should such public testimony 
be limited ? 


Basic Concept of Anglo-Saxon Law 


Considering these matters in the order named, I think it can be 
fairly said that one of the most basic precepts of Anglo-Saxon law is 
the right of a man to be heard. As it is sometimes stated: ‘‘A man is 
entitled to his day in court.’’ This thesis is so well established in the 
common law, as we know it, that no historical analysis of the develop- 
ment in English law is here required. In our own history the so-called 
“due process’’ clause of the American Constitution merely codifies this 
doctrine. The Constitution makes no attempt to define the term, but 
assumes that custom and law have already settled what it is. 
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The theory of fair and impartial treatment—and that is really what 
due process is—has been carried over into the field of administrative 
law. The dominant factor in the development of the procedural aspect 
of American administrative law has been the provision of both federal 
and state constitutions that no person may be deprived of his rights 
without ‘‘due process of law.’’ While the consideration of whether an 
administrative body must give notice and an opportunity to be heard 
to interested individuals frequently involves difficulties of statutory 
interpretation, the ultimate legal problem is whether the procedure 
utilized satisfies the guarantee of due process. Although the courts have 
admitted that due process does not always require judicial process, they 
have been disposed to regard notice and hearing as prerequisite to legi- 
timate administrative action in many fields and have closely supervised 
such action through the doctrine of judicial review. 

The Courts have consistently held that administrative orders, which 
are quasi-judicial in character, are void if a hearing was denied; if the 
hearing held was inadequate or manifestly unfair; if the finding was 
contrary to the ‘‘indisputable character of the evidence ;’’ or if the facts 
found, do not, as a matter of law, support the order made. (See J. C. C. 
v. Louisville & Nashville RR. Co., 227 U. S. 88, 91). 


Commission Cannot Eliminate Use of Public Witnesses 


Considering our topic in the light of the due process clause I am 
convinced that the Commission does not have the power to eliminate 
the use of public witnesses. From the beginning of regulation under 
Part II of the Interstate Commerce Act, the Commission has consistently 
based its findings of a need for service on the testimony of public wit- 
nesses. And it has generally denied application cases that were not 
supported by shipper testimony, except those involving elimination of 
gateways or alternate route proposals, and even in the latter instances 
where a new or different competitive situation would result. 

Two expressions in recent Commission cases have caused consider- 
able comment on the need for public witnesses. 

In Southern Express, Inc., Common Carrier Application, 62 M. C. C. 
35, 43, the Commission stated that: 


‘““We do not believe that the number of witnesses testifying in 
support of, or in opposition to, an application for authority to in- 
stitute a new operation is of paramount importance. The public 
convenience or necessity, or lack thereof, is established by proof of 
the conditions existing at the points to be served, and it is our 
function to draw our own conclusions and form our own opinion 
from the proof offered, rather than to accept the consensus of 
opinion of witnesses upon the ultimate issue before us.’’ 


Although this case is a sound expression of Commission law, it is 
actually begging the question when viewed in the light of the present 
topic. Admittedly the Commission is the final judge of whether public 
convenience and necessity exists, but this judgment must be arrived at 
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at through consideration of the testimony of public witnesses in the light 
ve of existing services and other pertinent factors. How the Commission 
set could obtain these basic facts without listening to persons who actually 
ral use the services I do not know. 
its In Transamerican Freight Lines, Inc.—Purchase—Allen Motor 
an Lines, 59 M. C. C. 695, 721, Division 4 held that: 
rd ‘*It is well recognized that shippers generally are continually seek- 
wed ing to better their transportation service and that few, if any, would 
- even concede that they at all times have service adequate for their 
ve needs. The number of shipper witnesses which an applicant can 
wi present at a hearing to testify that their service is inadequate is 
governed largely by the energy it puts forth and the expense it is 
. willing to incur in procuring witnesses.’’ 
ich Again I believe that this is a sound expression of policy. Certainly 
the no one: can deny that the number of public witnesses cannot be deter- 
vas minative of the issue of public convenience and necessity. 
ets However, since the Commission has consistently based its findings 
C. of public convenience and necessity on public testimony, it would, in my 
opinion be severely criticized by the Courts if it refused to permit the 
introduction of any such testimony. 

Thus I think it can be said without fear of contradiction that prior 
am to the issuance of an order by the Interstate Commerce Commission in 
ate an application proceeding there must be a full and fair hearing, which 
ler hearing must include the right to introduce public witness testimony. 
= Affidavits—Oral Hearing—Cross-examination 
not What a full and fair hearing may be in a particular case may vary. 
of For example, if an application is filed and no protests are forthcoming, 
ces the Commission can, in the absence of special conditions, require appli- 

cant to file his public witness testimony in the form of affidavits. No 
er- oral hearing would be necessary and any decision which the Commission 

might make, I am sure, would be upheld by the courts so long as the 
¢. findings made were not arbitrary or capricious. 

However, where protests are filed a somewhat different situation 

? exists, for then the right of cross-examination must be protected. As we 
a have previously stated, the courts have held that no special type of pro- 
‘in cedure is necessary to satisfy the ‘‘hearing’’ requirements of due process. 
of Therefore, the Commission can, and has, utilized the affidavit form of 
. hearing together with an oral hearing for cross-examination. 

a In this regard, some of you may be acquainted with the Commis- 
ra sion’s attempt several years ago to expedite the hearing of certain appli- 

° cation eases. At that time, the Commission required the submission of 

the testimony of public witnesses in affidavit form. Oral hearing was 
+ is then held in order to permit cross-examination. Anyone familiar with 
ent these cases, I am sure, will agree that the attempt was a complete failure. 
lie Actually, this method of procedure resulted in the expenditure of more 
at time and money than would have normally resulted if the proceedings 


had been set for oral hearing in the initial instance. 
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Clearly then the reply to the first question we are here considering 
must be that the Commission cannot eliminate entirely the use of public 
witnesses. This would be a denial of a fair hearing. 


Limit Number of Public Witnesses 


The question now remains: Can anything be done to limit the num. 
ber of public witnesses ? 

In my opinion the Commission cannot, in the absence of an agree. 
ment, which has been accomplished in several prehearing conferences in 
application proceedings, set an arbitrary number of witnesses to be 
presented in any proceeding. The act provides that an applicant must 
establish the ultimate fact that public convenience and necessity require 
the proposed operations. An applicant thus has the burden of present- 
ing a cross-section of the public to show such facts as available traffic 
and inadequacy of existing facilities. As an applicant must discharge 
this burden, the determination of the requisite number of witnesses re- 
quired to present a reasonably accurate picture should be his decision 
and not the Commission’s. Otherwise, it seems to me the Commission 
would be placed in a position of predetermining some of the issues in- 
volved, for I know of no rule of thumb by which the correct number of 
witnesses could be forecast in advance that would be proper in all cases. 

As I see it the primary reason for attempting to limit the number 
of public witnesses is the desire to expedite the hearing of applications 
and shorten the records involved. 

In the first instance, it must be remembered that Section 7(c) of 
the Administrative Procedure Act provides in part that ‘‘every agency 
shall as a matter of policy provide for the exclusion of irrelevant, imma- 
terial, or unduly repetitious evidence.’’ In addition, Rule 76 of the 
Commission’s new General Rules of Practice provides as follows: 


‘*Tt shall be the duty of the officer before whom any proceeding is 
being heard to limit the number of witnesses whose testimony may 
be merely cumulative. And in order to enforce this section, the 
officer may require a clear statement on the record of the nature 
of the testimony to be given by any witness proferred.’’ 


Certainly these express powers give the Commission and its exami- 
ners considerable leeway in the rejection of evidence which adds nothing 
to the issues involved in an application proceeding. 

As a practical matter the suggestions made by Commissioner 
Anthony F. Arpaia in a speech before the Regular Common Carrier 
Conference, American Trucking Associations, Inc., at Miami, Florida, 
on January 21, 1953, might do much to help in this regard. Commis- 
sioner Arpaia said: 


‘‘* * * In my opinion, first, the form of application should be re- 
vised so that applicant who requests authority would reveal his 
situation in full. He should disclose what authority he has, whether 
he has applied for authority before, whether he has any applications 
pending, what they cover, what his compliance record is and other 
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facts which will identify his position fully to the Commission and 
to shippers and other carriers in the field. Furthermore, no shipper 
should endorse an application casually and without thorough inves- 
tigation. The action of a shipper should be more deliberate and 
testimony should be given only with the sanction or authority of 
its executive officer or Board of Directors. The shipper should 
reveal in advance who is now performing the service, what carriers 
it has tried to use, what deficiencies there were in the service, what 
available carriers there are other than those which it has tried to 
use and why it has not endeavored to use existing carriers. The 
pendency of an application and the names of the shippers who 
support it should be public property and widely publicized. The 
existing carriers should then be asked whether they are able and 
willing to give the service and, if they are, they should be given an 
opportunity to do so. Public convenience and necessity would thus 
be served without need for further action. 

‘The secondary effect of all this will be to reduce the number 
of applications, some of which are not seriously intended in the 
first instance. It will enable examiners to give time to legitimate 
applications which are now being delayed and will promote a greater 
degree of efficiency.’’ 


Along this same line it has been my experience that much time could 
be saved if greater effort were made to present only properly qualified 
witnesses. Many witnesses contribute virtually nothing to a determina- 
tion of the issues involved. Of course, we lawyers are much to blame 
for this, for we do not always properly evaluate and screen the wit- 
nesses. Here, I think reliance should be on quality rather than on 
quantity. Unless the witnesses are in position to give specific, pertinent 
information, they are of little value. Sheer weight of number avails 
nothing. As stated by the Commission in Omaha & Cowncil Bluffs Rail- 
way and Bridge Company, Common Carrier Application, 52 M. C. C. 
207, ‘‘public sentiment invariably favors a new service irrespective of 
whether it is needed.”’ 

In conclusion, it is my opinion that the Commission may not elimi- 
nate shipper testimony or substitute its judgment for that of an appli- 
cant in determining the number of witnesses required to establish the 
existence of public convenience and necessity. 





Questions and Answers 


Commissioner Clarke: Thank you, Jim. Is there a motor carrier 
lawyer who would like to ask the first question? 

Mr. Edward Dumbauld [Uniontown, Pa.]: I would like to sound the 
alarm in the presence of these dignitaries from the Commission about 
a practice which came to my attention recently where in a protested 
application the Commission sent out a notice saying that this case had 
been selected for decision without a hearing, and then written documents 
were to be filed at a certain date, and so on. 
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In my judgment, this procedure is at least undesirable, even if it is 
not unconstitutional or a violation of due process, or a denial of the 
right to cross-examine and denial of a hearing, because it seems to me 
very easy for a practitioner with his shipper witness sitting in the office, 
to prepare a nice statement of need for a lot of service which a few 
questions at a hearing would soon demonstrate to be without foundation. 

It seems to me that in this type of case, assuming that we are 
going to prove the question of shipper need by using shippers as the 
witnesses, whatever witnesses are used should be subject to cross-exami- 
nation in the usual common law procedure rather than in the old civil 
law manner of taking written statements. 

Mr. Paul Coyle: Maybe Jim would prefer I take that one over. 

Mr. Nisbet: I was going to say I would be glad to have Mr. Coyle 
take that one, although I will be glad to answer it. 

Mr. Coyle: I believe I know intimately the situation that Mr. Dum- 
bauld is referring to. There are too many proceedings in which protests 
are filed, the proceeding assigned for hearing, the applicant with his 
witnesses appears and the protestant doesn’t show up and his counsel 
does not inform the Commission that he or his client has lost interest 
in the proceeding. 

Because of the number of such cases, it was thought that we might 
experiment a little bit to see whether the affidavit procedure wouldn’t be 
feasible. It certainly would in those cases in which the protestant had 
no interest in attending the hearing because then he would have no 
interest in filing statements on his own behalf or in cross-examining any 
witness. 

Now, some statements of witnesses are accepted. Witnesses give 
their direct testimony ; the opposing side says, ‘‘No examination,’’ and 
that is the end of it. About eighty or so cases were selected for proc- 
essing under the procedure outlined by Mr. Dumbauld. They were 
protested cases. That was done about two months ago. The applicant 
was instructed to file his verified statements within thirty days. The 
protestants were requested to file their statements thirty days later, 
with an opportunity to the applicant to file rebuttal statements within 
ten days. 

Upon petition of some protestants that the procedure was not feas- 
ible in particular cases, Division I has transferred those applications to 
the hearing docket. Upon petition of some of the applicants who pled 
with the Commission and said, ‘‘Now, if you will set our application 
down for hearing in thirty days we will bring in our witnesses, they can 
be cross-examined, the protestants can bring in their witnesses, we will 
cross-examine them and then we will have the cases ready for an exami- 
ner’s decision in thirty days,’’ this is much better than taking sixty to 
ninety days and then have the protestants ask to cross-examine our wit- 
nesses or we want to cross-examine the protestants’ witnesses and the 
matter is set down for cross-examination, when we will be ninety days 
from where we are at present if you just have an oral hearing. 

As I said previously, the Commission is examining all avenues to 
see whether it could speed up its processes and still maintain due process. 
The Commission has not refused any party the right to cross-examine 
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anyone who has filed a verified statement if the person making the re- 
quest has a valid reason for cross-examination. Of course, if he were 
to come in and ask for correction and frankly said, ‘‘ All I want cross- 
examination for is to harass the applicant’s witnesses,’’ I think the 
Commission would be entitled to turn that counsel down; but up to now 
no such request has been made and up to now no request to call par- 
ticular witnesses to a hearing for cross-examination has been denied. 

Commissioner Clarke: Mr. Nisbet, do you want to supplement that 
statement ? 

Mr. Nisbet: I believe it was covered, Commissioner Clarke. I don’t 
think I could add anything to it. 

The only point I had in mind was that in those instances—and Mr. 
Coyle can correct me if I am wrong on this—isn’t there a different 
situation involved where no protests are filed, and particularly in view 
of the applicable rule which provides, in substance, that the parties are 
presumed to have no interest or to have waived their rights to file a 
protest, and so forth? 

Mr. Coyle: Yes, that is quite true. There are numerous applications 
to which no protests are filed, which are handled on verified statements 
alone. 

Mr. Dumbauld: My comment did not apply to those cases. 

Mr. Coyle: No, I didn’t understand it so, Mr. Dumbauld. 

Mr. John J. Burchell [Omaha, Nebraska]: If there were an expan- 
sion of the description of what is sought in the application that is, if 
Commissioner Arpaia’s suggestion were adopted, I think the number of 
protests would be considerably reduced. If you face an application to 
haul a particular commodity from a particular point to about seventeen 
states, you must protest it until you find out what is involved. 

Robert R. Wertz [Pittsburgh, Pa.|: I have one question, possibly, 
for Mr. Coyle, Jim, and that is in these cases in which there is no pro- 
test, then if the hearing is had simply on affidavit submitted by one 
party, those affidavits obviously are ultimately merely a series of self- 
serving statements and apparently the Commission is denying itself any 
opportunity for the examiner or any other hearing officer to inquire 
into the merits of the statements made in the application itself and in 
the affidavit submitted. I just wonder whether that is a desirable end. 

Mr. Coyle: No, that is not desirable, Mr. Wertz. The cases to which 
there is no protest involve minor extensions of operations, generally. If 
they involve anything but a minor extension they are protested, and 
vigorously protested and they are the type of applications to serve on 
intermediate points, to add another commodity to a particular descrip- 
tion, and things of that nature. But what you say is quite true, that 
some of the statements are very broad and were they made to an exami- 
ner, the examiner would inquire into the statement made by the one 
who filed the verified statement. 

Mr. John Turney [Washington, D. C.]: I should like to make this 
observation and if my recollection is incorrect, Mr. Coyle can correct it. 
As I recall, this last year there were a number of reports in which there 
had been no protest and which were denied. 

Mr. Coyle: Yes, sir, that is quite true. 








































Excerpts from Remarks of Hon. G. A. Smathers 


Before Associated Traffic Clubs of America " 
Trip Leasing Legislation . ; 
0 
. .. It is on the subject of transportation policies that I wish to talk sior 
with you briefly. I should like to demonstrate, if I may, the working eon 
of the same democratic principles in Congress that prevail in your pos 
Traffic Clubs. 


Among other action taken in the transportation field by the Con- 
gress during the recent session was that of legislation to establish stand- 
ards for trip leasing of motor vehicles by carriers subject to economic ask 


regulation by the Interstate Commerce Commission. As originally pro- sub 
posed, this legislation would, as a practical matter, have deprived the vie 
Commission of authority over trip leasing by taking away its power in 
to regulate the length of the lease or terms of compensation paid for by 
the lease. 

The proposal seemed drastic to many people as it would have left ita 
trip leasing open to many of the abuses that called for regulation by the pre 


I. C. C. On the other hand, the seasonal needs of agriculture require to 
that an adequate supply of transportation be available at harvest time. 
Trip leasing is one ready means of producing that essential means of 
transportation. After extensive hearings, the Committee on Interstate the 
and Foreign Commerce recommended to the Senate that limited trip 


wit 
leasing be allowed on private vehicles and farm vehicles whether owned mo 
by farmers, farm organizations, or carriers engaged in hauling agricul- rev 


tural products. On the Senate floor an amendment was adopted to re- 
quire private carrier vehicles to be regularly used in transporting farm Th 
products or perishable products manufactured therefrom to be eligible 








ai 
for trip leasing. The bill as amended then passed the Senate. - 
With a slight modification the House also passed the Bill, and it fer 
became law. (P. L. 957, 84th Cong. 2d Sess.) The I. C. C. is allowed wo 
to regulate all phases of leasing of motor vehicles except trip leasing au’ 
necessary for serving the agricultural community. At the same time it wo 
permits the I. C. C. to eliminate abuses in trip leasing. No group re- af 
ceived all it asked for, but certainly the interests of each were con- inc 
sidered and a law was passed that it is in the public interest . . . i. 
Not only in the formulation and passage of transportation legisla- 
tion must the democratic processes be maintained: They must likewise the 
be zealously safeguarded in the administration of these laws. By the wi 
creation of the Interstate Commerce Commission as an arm of Congress, 
the tradition for justice and fair play has been carried on in transpor- 
tation regulation for nearly 70 years. On my part, I am determined 
that the I. C. C. will be allowed to continue to discharge its duties with 
the high degree of objectivity that has characterized its actions for so th 
Editor's Note: Annual Banquet, Associated Traffic Clubs of America, Hotel tai 
Seville, Miami Beach, Florida, October 25, 1956. tri 
sh 
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many years. From time to time each of us may disagree with a decision 
made by the Commission but all of us are united in our confidence in 
the Commission’s integrity and impeccable ethics. 

It is with pride and satisfaction that I know that Florida has one 
of its finest lawyers, Commissioner Laurence K. Walrath, as a Member 
of the Commission . . . I hope he will be participating in the Commis- 
sion’s regulatory activities for many years to come. I know he will 
continue to perform his duties in the finest tradition of those occupying 
positions of public trust. 


Proposed Administrative Code 


In view of the Commission’s fine record, I am inclined to look 
askance at efforts to dilute its effectiveness either by changes in the 
substantive law or substantial changes in procedure. Thus, I hold the 
view held by many of you that do business regularly with the I. C. C. 
in regard to the Administrative Code that is proposed for imposition 
by legislation on the I. C. C. and other Administrative Bodies and the 
parties and practitioners before such bodies. 

Let me point out from brief examination of just one of the typical 
provisions of the Proposed Administrative Code why it appears to me 
to be undesirable legislation. 

This provision would allow parties at any stage of a regulatory pro- 
ceeding to resort to court action on issues of authority or jurisdiction of 
the regulatory body. Under the present law, the courts will not interfere 
with an administrative investigation or proceeding, except under the 
most extreme conditions and on the rarest of occasions, but limit their 
review to final agency action. Litigants are required to exhaust their 
remedies before Administrative Agencies before appealing to the courts. 
This doctrine developed by the courts through the years should be main- 
tained if regulatory agencies are to accomplish their purpose in orderly 
fashion. If litigants before the Commission are allowed to invoke inter- 
ference of a court during the course of a proceeding, the Commission’s 
work would have to be suspended until the court decides questions of 
authority or jurisdiction. This would result in interminable delays and 
would delay and handicap the agency in carrying out its functions. I am 
afraid this proposed legislation, as I understand it, would damage the 
independence and effectiveness of the Interstate Commerce Commission. 
I would oppose anything that threatens such damage .. . 

... At present, the United States has the finest transport plant in 
the world and I, for one, am in favor of taking every reasonable step 
within the framework of the free enterprise system to keep it strong. 


Maintain Common Carriers of the Nation as “‘Hard Core” 
of Transportation Facilities 


On keeping transportation strong, I am constrained to comment on 
the many excellent writings and utterances on the necessity of main- 
taining the common carriers of the nation as the ‘‘Hard Core’’ of our 
transportation facilities. With this premise, I agree entirely, but it 
should be remembered that in a democracy the shipper must be allowed 
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the right of a freedom of choice of the transportation that he uses. If, 
for instance, the shipper, in his managerial discretion, decided that 
common earrier service is too expensive and elects to purchase his own 
vehicles or utilize the service of contract carriers he is perfectly within 
his rights. Thus it behooves the common carrier industry to bend every 
effort to improve service standards and keep rates down. Only by doing 
this can the common carriers remain the hard core of the industry. On 
the other hand, shippers should recognize the necessity of keeping com- 
mon carriers strong and refrain from practices that unfairly divert 
traffic away from the common carrier. Adequate service at a reasonable 
level of rates will benefit both shipper and carrier... 


Congress Should Examine Stewardship of Regulatory Bodies 


Allow me to turn for a moment to a type of situation that is beyond 
the efforts of either carriers or shippers to correct by their own practice. 
Even with our generally fair and equitable regulatory scheme in which 
the Regulatory Bodies are considered arms of the Congress, it sometimes 
becomes necessary for the legislative body to examine the stewardship 
of these bodies which have been established to regulate transportation 
in the public interest .. . 


Report of Cabinet Committee and Legislation to Implement It 


A word before I close on legislation that was before the Interstate 
and Foreign Commerce Committee during the past session of the Con- 
gress and which will undoubtedly appear in one form or another before 
the 85th Congress shortly after it convenes in January. I refer to the 
Bills to Amend the Interstate Commerce Act in accordance with the 
recommendations contained in the Cabinet Committee Report. 

The proposals for change, particularly in rate-making policy, are 
substantial ones in which many of you have an interest. In any hearings 
that are held, it should be foremost in the minds of all that consideration 
is being given to wise regulatory standards for all carriers involved, not 
legislative action favoring one group or another. 



















































Practice for Practitioners 


By Rosert B. Er1nnorN 

in Chairman, Greater Philadelphia Chapter 

4 A local chapter of the Association, composed largely of non-lawyer 

yn practitioners, presents some distinctive problems in the organization 

m7 of its meeting programs. In the Greater Philadelphia area, most of the 

rt non-lawyer members of the Association have not, and probably will not, 

Je actively conduct litigation before the Commission. However, these same 
practitioners have continually evinced great interest in educating them- 
selves for this type of activity. This interest has been coupled with 
concern with recent developments in legislation, Commission decisions, 
and controversial subjects involving innumerable phases of the trans- 

nd portation industry. Out of these interests, the Greater Philadelphia 

oh Chapter has built many of its programs for the past five years. 

7 These programs featured debates, case studies, analysis of the de- 


tails of pending legislation and discussions of sundry regulatory prob- 
up lems encountered by individual members. The greatest interest has 
centered on the varying forms of moot courts or hearings designed to 
provide more knowledge of the details of practice and procedure before 
the Commission. In planning and conducting these programs, the Phila- 
delphia Chapter has experienced fluctuating degrees of interest, partici- 





ate pation and success. It is hoped that other chapters, which may feel 
n- the need of this type of program, can profit from the experiences of our 
re Chapter. 
the The initial moot court program was designed to reproduce a formal 
the complaint proceeding. An actual Commission case and decision supplied 
the factual material. Names, places and dates were changed, some facts 
are and issues were eliminated, and others were altered with a view to 
1gs simplifying the proceeding while still maintaining debatable issues. 
on The particular case selected involved primarily one shipper and one 
not earrier with other shippers and public bodies having some interest in 


the proceedings, to the extent that they would have witnesses available. 
Practitioners were selected to represent both parties. Others were 
selected to act as witnesses. All were given a written summary of the 
facts involved. A formal complaint was drawn by those representing the 
shipper. The complaint was filed with one member who represented the 
Commission and would serve as the examiner. The respondent’s prac- 
titioners thereafter filed an answer to the complaint. 

A full scale hearing was held at a monthly meeting of the Chapter. 
A professional court stenographer was employed to record the notes of 
testimony. The hearing, covering three or four witnesses, involved both 
direct and cross examination and was concluded in one evening. Copies 
of notes of testimony were given to both sides, who then prepared briefs 
and before another meeting of the Chapter orally argued their case. 
The proceeding was concluded when the examiner wrote his report and 
recommended order. 
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This first effort at a moot court proceeding met with a fine recep- 
tion. The hearing and argument sessions were well attended, and all 
participants put a great deal of effort into the project. The following 
year this type of project was repeated and evoked the same interest. 
However, the feeling arose that perhaps more specific training was 
needed in the various phases of a Commission proceeding. An important 
factor was the time involved in preparing for and participating in the 
program described above. All of the participants worked on the moot 
court in their spare time, after their regular working hours. This 
activity covered a considerable period of time. Minute attention to 
details in every phase of the proceeding was impossible. 

Therefore, the following year, a different approach was attempted. 
It had been noted that in the previous programs, there existed a certain 
lack of over all approach to the cases involved. Practice was needed 
in analyzing issues, surveying and examining evidence and exhibits, 
developing a theory of the case, and planning hearing strategy and order 
of proof and presentation of witnesses. Every member was given a 
fictional file covering a particular matter. The material was again 
drawn from an actual case, which involved very complicated issues. 
The file contained letters, office memorandums, references to tariffs and 
other documents. In addition to this material, each member was given 
a questionnaire requiring him to state the issues involved, outline his 
theory of recovery, draw a complaint, state whom he would use as wit- 
nesses, what he would ask them, and in what order he would present 
them. He was also asked what exhibits, documentary and physical, he 
would present. 

At a meeting of the Chapter, the answers to these questions were 
discussed and debated. The discussion was spirited and interesting. 
The discussion revealed a wide variety of answers among those who com- 
pleted the questionnaire. The results wandered far afield from the area 
contemplated by those who drew up the project. It is now considered 
that the complexity of the issues involved discouraged many members 
from participation and also resulted in the wide range of answers. 

The program used in the fourth year was designed to insure greater 
participation and provide practice in another area. Previous programs 
had revealed that the inactive practitioner was weak in the actual han- 
dling of witnesses, exhibits, objections and protection of the record. The 
first phase of the new program involved the use of a prepared script 
covering the testimony of one witness. Four of the more experienced 
practitioners ‘‘acted out’’ the direct and cross examinations of the 
witness involved in one part of an application case. The script con- 
tained a number of planted errors involving rules of evidence, rules of 
practice, and hearing tactics. The Chapter heard the testimony at a 
monthly meeting and was asked to pick out the planted errors. At- 
tendance and interest was great at this meeting. A lively and informa- 
tive discussion took place in searching for the planted errors. But the 
best was yet to come. 

Subsequent phases of this program involved first the selection of 
four members to act as a witness, direct examiner, cross examiner and 
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presiding officer (hearing examiner). Each participant was given a 
paper describing what the witness was prepared to testify to and what 
exhibits he had prepared. The testimony covered only one phase of 
one witness in one particular type of proceeding. The information con- 
tained in the sheets given to the participants was not necessarily the 
same. Thus, surprises could be planted more or less as they may appear 
in an actual hearing. The hearing was conducted before a monthly 
chapter meeting. The testimony, lasting no longer than one half hour, 
was tape recorded. After the hearing was concluded, the tape was 
rerun and anyone offering a comment or criticism would have the tape 
stopped and a discussion would ensue. This type of program was re- 
peated three times and each was a resounding success. Participation 
was easily obtained and most members made a point of attending these 
sessions. 

Last year, the fifth of our programs, another approach was at- 
tempted. Deficiencies in preparing complaints had been observed in 
previous years’ programs. A model complaint was prepared embodying 
a certain number of violations of the rules of practice. The complaint 
was mailed to all-members, who were to search for the errors and be 
prepared to discuss them at an open meeting. While this program was 
pending further steps were taken to train the practitioner to think on 
his feet. 

The non-lawyer is generally unaccustomed to public speaking, court 
or hearing action, or making on-the-spot arguments. This failing was 
noticed in previous moot courts. At one meeting, completely as a sur- 
prise, the chairman came equipped with a set of cards upon which were 
listed a series of controversial, non-transportation propositions, e.g. 
“Gambling should be legalized.’’ A card was handed to a practitioner 
who had three minutes to think about the subject and three to five 
minutes to make his argument, pro or con. Bad weather kept attendance 
down at the meeting, but all those involved asked for more of the same. 

The balance of the program, as described above, was postponed 
because of chapter preparations for the annual meeting which was held 
in Philadelphia last year. It will be concluded this year. In addition, 
this year we have planned a moot case based on I and S procedure. 
Different groups of members will participate in each phase of the pro- 
ceedings. Modified procedure will be used and cross-examinations con- 
ducted at a chapter meeting. The tape recorder may be used. The 
membership has continued to show its eagerness to participate. 

The moot court has become a vital part of the Greater Philadelphia 
Chapter meetings. Experience has taught us some ‘‘do’s and don’ts’’ 
in preparing the programs. 

1. Distribute participation as much as possible. Every member is 
putting in a full day’s work outside of the Chapter. They simply do not 
have the time to tackle an entire case from beginning to end. Sus- 
tained interest will increase in ratio to the number of participants. 

2. Where evidence or procedure is complicated, keep basic 
issues simple. The inexperienced practitioner can only handle so many 
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‘*hot potatoes’’ at once. Too many ‘‘angles’’ in a case will discourage 
participation. 

3. Emphasize quick thinking and talking. Participation will be 
hard to obtain because of lack of experience in public speaking and de- 
bate. The surprise argument program described above is an excellent 
ice breaker. Debates and forums, which play a large part in our pro- 
grams, provide another area for this type of training. 

4. Have fun, but don’t overdo it. A moot court program can pro- 
vide many evenings of entertainment, as well as information and train- 
ing. But no member should be embarrassed because of errors he may 
commit. Constructive criticism is the core of the entire program. When 
proceedings are conducted in a friendly manner all members will fee} 
free to participate, and the entire Chapter will benefit. 

The past five years have seen the establishment of a strong educa- 
tional program in the Greater Philadelphia Chapter, including the moot 
courts. This type of program would be of equal importance to other 
chapters and the Association. By constantly improving the technique 
and knowledge of the non-lawyer practitioner, a strong answer will be 
given to those critics who seek their elimination. Educational programs 
are also the channel through which the transportation industry and its 
customers can be brought into closer contact with the Commission 
charged with its regulation. This closer contact can only result in 
benefit to all concerned in terms of better procedures, better under- 
standing of regulations and at the least, clear understanding of the 
issues. 
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MR. RAYMOND KREBILL APPOINTED ASSISTANT DIRECTOR, 
BUREAU OF WATER CARRIERS & FREIGHT FORWARDERS 


Announcement was made by the I. C. C. on October 24th of the 
appointment of Mr. Raymond Krebill as Assistant Director, Bureau of 
Water Carriers & Freight Forwarders, effective October 15th. 

In February, 1937, Mr. Krebill transferred to the I. C. C. from the 
Department of Labor. He served in the Bureau of Motor Carriers and 
the Bureau of Water Carriers & Freight Forwarders. In 1945 he left 
the Commission to take a position with the Transportation & Public 
Utilities Division of O. P. A. Prior to his present appointment, he was 
a trial attorney in the Department of the Army, engaged in transporta- 
tion and public utility matters. 





MOTOR CARRIER REPORTS WANTED 


Mr. William D. Traub, 60 East 42nd Street, New York 17, N. Y. 
desires to purchase the following Motor Carrier Reports: 


Volumes 48, 49, 51, 52 and 54-59, inclusive. 


Anyone having the above-numbered volumes for sale should com- 
municate with Mr. Traub at the address mentioned. 





21 STATES CHARGE ICC LAW VIOLATION IN RAIL RATE CASE 


A group of southern and midwestern state transportation commis- 
sions last week charged the ICC with violating a law and the intent of 
Congress in streamlining procedure for hearings on a 15 per cent general 
rail boost. 

Twenty-one state railroad and utilities commissions filed a joint 
petition with the ICC protesting against announced plans to eliminate 
oral testimony and regional hearings which they called ‘‘standard 
practice. ’’ 

The petition alleged that an order issued by the ICC on October 1 
denies interested parties the right to a ‘‘full hearing’’ as prescribed by 
the Interstate Commerce Act and the Administrative Procedure Act. 

If the order remain in effect, they said, opponents of the rate in- 
crease will have to file original affidavits of protests by December 14. 
Replies to affidavits submitted by railroads were to be due January 4, 
and hearings for cross-examination of witnesses and presentation of oral 
arguments were to be held in Washington January 15 and 22. The ICC 
last week changed those dates. 

State commissions signing included Florida, Georgia, South Caro- 
lina, North Carolina, Alabama, Louisiana, Mississippi, Tennessee, Ken- 
tucky, Virginia, North Dakota, South Dakota, Kansas, Nebraska, Min- 
nesota, Wisconsin, Iowa, Missouri, Texas, Arkansas and Oklahoma. 





Reprinted from Transport Topics, November 12, 1956. 





Rail Transportation 


By Joun F. Donenan, Editor 





FORMAL MATTERS 
Rail Freight Rate General Increase—Ex Parte 206 


Railroads operating in Eastern and Western Territories on Sep. 
tember 27 filed a petition with the Interstate Commerce Commission 
seeking a 15 percent general increase in freight rates, with the usual 
hold-downs on some commodities. Most of the railroads operating west 
of the Mississippi River and in Eastern and Pocahontas regions joined 
in the petition requesting the Commission ‘‘to institute an investigation 
into the adequacy of all rates and charges of all carriers by railroads 
of the United States.’’ 

On November 14, 1956, the Southern Railroads also filed a petition 
asking for an emergency 7% increase in their rates and charges. 


Revised Schedule of Proceedings 


November 26, 1956—Hearing begins on motion of eastern and western 
railroads for 7-percent increase. (10 a. m. New Pickwick Hotel, Kansas 
City, Mo.) 


December 3, 1956—Commission oral argument begins on motion of 
eastern and western railroads for 7-percent interim increase. (10 a. m. 
New Pickwick Hotel, Kansas City, Mo.) 


January 7, 1957—Hearing begins on petition of southern railroads 
for 7-percent increase. (10 a. m. Office of the Commission, Washington, 
D. C.) 


January 11, 1957—Oral argument begins on petition of southern 
railroads for 7-percent increase. (10 a. m. Office of the Commission, 
Washington, D. C.) 


February 1, 1957—Due date for filing of verified statements in oppo- 
sition to the proposed 15-percent increase. 


February 15, 1957—Due date for filing of reply verified statements. 


February 25, 1957—-Washington, D. C. hearing begins for purpose of 
cross-examining persons filing verified statements. 


March 6, 1957—Salt Lake City, Utah, hearing begins for purpose 
of cross-examining persons filing verified statements. 


March 19, 1957—Oral argument before Commission. (10 a. m. Office 
of Commission, Washington, D. C.) and memorandum briefs due. 


The above revised schedule of proceedings in Ex Parte 206 was 
contained in the Commission’s release of November 23, 1956. 

The Commission said it considers the eastern and western railroads’ 
petition for a 7-percent interim increase to be a part of their proposal 
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for a total increase of 15-percent, rather than in addition to the 15- 
reent. 

. The postponement granted in the portion of the proceedings con- 

cerned with the eastern and western railroads’ plan for a 15-percent 

increase followed the Commission’s consideration of numerous requests, 

petitions and a motion filed by national shipper organizations, State 

Commissions, individual shippers, and others. 


Tennessee Intrastate Freight Rates 


By order dated September 18 in Docket 31307, dealing with 
Tennessee intrastate freight rates and charges on brick and related 
articles, road aggregates, including agricultural limestone, and ferti- 
lizer, and in consideration of the judgment of the United States District 
Court for the Middle District of Tennessee entered on July 18, 1956 in 
Tennessee v. United States, the Commission directed the reopening of 
the proceeding for further hearing at a time and place to be hereafter 
designated, the injunction of the District Court to remain in effect 
pending entry of the Commission’s further report and order in con- 
formity with the Court’s opinion. 





Rail Rates To and From Alaska 


In the proposed report of Commissioner R. F. Mitchell and Exami- 
ner A. L. Corbin, in Docket 31755, titled United States of America v. 
Great Northern Railway Company, it is recommended that the Com- 
mission find (1) that the domestic rates charged on traffic moving to or 
from Alaska through Oregon and Washington ports are unreasonable 
to the extent that they exceed the contemporary applicable rates on 
traffic moving to and from Hawaii, (2) that the maintenance of domes- 
tie rates on traffic destined to and from Alaska while maintaining 
export-import rates on like traffic destined to and from Hawaii is an 
unreasonable practice and (3) the rates are now shown to be otherwise 
unlawful. 





Ogden Gateway Order Modification 


In answering a petition filed by the Union Pacific seeking exclusion 
from the Commission’s order in the Ogden Gateway proceeding of any 
requirement for the establishment of through routes and joint rates in 
connection with the Rio Grande from Union Pacific stations in Idaho 
east of McCammon, the Denver & Rio Grande Western urges in part 
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that inasmuch as the Supreme Court of the United States affirmed the 
Commission’s order ‘‘it would appear that this action of the Court pre. 
cludes modification of the Commission’s order in the manner suggested 
by the Union Pacific.’’ 

The Denver & Rio Grande Western also denied the allegation made 
by the Union Pacific that establishment of the route via Ogden and the 
Rio Grande would require a back-haul, adding that ‘‘this is a new and 
additional direct route through Ogden and the Rio Grande, which the 
Commission found necessary and desirable in the public interest.’’ 

In addition to the above the D&RGW contended that there was no 
substance to the contention by UP that the inclusions of stations east of 
McCammon probably resulted from oversight or unintentional failure 
to recognize the situation, citing testimony of witnesses which was given 
consideration by the Commission as disclosed by the Commission’s 
report. 


Rail Accessorial Services 


By order dated October 4 in Ex Parte 104, relating particularly 
to Part VII, Packing Sheds and Facilities (Texas and Louisiana), the 
Commission has announced that a requirement in its report decided 
June 30, 1941, 246 I. C. C. 273, providing for the submission by rail- 
roads operating in Texas and Louisiana of annual statements as to their 
packing sheds and facilities in such States, is being rescinded and the 
proceeding discontinued. This order in referring to the Commission’s 
earlier report, stated that the Commission there (1) found that the 
railroads’ failure, in certain instances, to charge any rental or adequate 
rental for their packing sheds and similar facilities used by fruit and 
vegetable shippers was unlawful in violation of section 6(7) of the 
Interstate Commerce Act; (2) announced general principles for the 
collection of proper rentals for the future; and (3) directed the rail- 
road respondents to submit when filing their annual reports, annual 
statements covering the preceding calendar years showing detailed in- 
formation as to each of their packing sheds and facilities in the terri- 
tory involved. 





Increased Demurrage Charges—1956 


The entire Commission on October 16 concluded to deny the petition 
filed by the railroads requesting that the order of suspension be vacated 
and that the investigation be continued in Investigation and Suspension 
Docket No. 6646, Increased Demurrage Charges, 1956, dated August 28, 
1956, wherein the Commission by Division 2, suspended the operation 
of a nationwide proposal to increase demurrage charges and rules ap- 
plicable in connection with such charges. 

The hearing was held on November 19, 1956, in the office of the 
Interstate Commerce Commission, Washington, D. C., before Examiner 
Peck. 
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Routing—S. A. L.-A. C. L. Phosphate Rock 


On October 9 the Commission released the report of Division 3 dated 
September 26 in I&S Docket 6495, in which it is found that the schedules 
proposing a cancellation of through routes on phosphate rock from points 
on the Seaboard south of Jacksonville to destinations on the Coast Line 
and beyond violate the Commission’s outstanding order in Docket 30882 
in which proceeding the Commission authorized Jacksonville, Fla., as a 
point of interchange between the two carriers in place of Thalmann, Ga. 





MISCELLANEOUS 
1. C. C. Establishes National Defense Executive Unit 


The Interstate Commerce Commission announced on October 3, in 
an administrative order, the establishment of a unit of the National 
Defense Executive Reserve. The creation of this unit within the Com- 
mission is pursuant to a Defense Mobilization Order issued February 
23, 1956, which authorized agencies having essential wartime functions 
to launch training programs for qualified individuals volunteering to 
fill executive Government posts in the event of mobilization. 

The unit will be composed of executive personnel selected from all 
major segments of the transportation economy concerned with the major 
mobilization responsibilities of the Commission. The Chief of Mobiliza- 
tion Planning of the Transport Mobilization Staff of the Commission 
will be responsible for the training program of the unit. 

During the first year the Commission’s participation in the Na- 
tional Defense Executive Reserve will be on a pilot program basis. 
Not to exceed 50 reservists will be designated during this period. 

Since the release of the Defense Mobilization Order, several hundred 
applications have been received by the Office of Defense Mobilization 
and the Commission from persons volunteering for this training. Final 
selection will be based on qualifications to perform the duties and respon- 
sibilities of contemplated assignments and availability in the event of 
full mobilization. 

The executive reservist will be limited to participating in the train- 
ing program and will not act or advise on any matters pending before 
the Commission. 

Executive reservists will serve without compensation. However, if 
claim is made, reservists will be allowed traveling costs and subsistence 
allowance not to exceed fifteen dollars per diem. 


Motor Transportation 
By Harry E. Boor, Editor 
Attorney, American Trucking Associations, Inc. 


The Supreme Court to Review Rock Island Case 


The United States Supreme Court will again hear argument on the 
20 year old Rock Island Motor Transit case involving the issue of 
whether a railroad subsidiary may be authorized to conduct unrestricted 
truck operations. The Supreme Court will hear argument on the Inter- 
state Commerce Commission’s decision that a railroad subsidiary may 
be granted unrestricted operating rights for motor carrier services. 

The Supreme Court previously held that the ICC has power to 
impose limitation, and in the case of the Rock Island Motor Transit 
Company, subsidiary of the Chicago Rock Island and Pacific Railway, 
the Commission did order such restrictions. Rock Island came back 
with applications for unrestricted operating rights, which were granted 
by the ICC and sustained by the lower courts and now brings the case 
before the United States Supreme Court. 

The motor carrier interests contend that the railroad truck sub- 
sidiaries, with their large financial and service-selling resources, can 
drive independent trucking enterprises off the highways unless certain 
restrictions are placed on the railroad operation. At issue is a grant 
by the ICC of unrestricted authority to Rock Island Motor Transport 
to operate a truck route between Silvis, Illinois and Omaha, Nebraska. 
This operation was granted by the ICC in 1954 and the trucking interests 
maintain that the grant, if sustained, will open up a much more extensive 
area to unlimited competition. 

The case has been in litigation since 1937 and the motor carriers, 
in their appeal, advise the Supreme Court that there are three questions 
which should be settled. These questions are: 


(1) Whether the record fails to support the ICC grant of unre- 
stricted trucking rights. 

(2) Whether the ICC after authorizing restricted service lacks 
power to void restrictions in favor of an unlimited motor car- 
rier service. 

(3) Whether the ICC is required by the Interstate Commerce Act 
and the National Transportation Policy to limit motor service 
to that service which is auxiliary to or supplemental of rail 
service. 


There are two cases pending in the Supreme Court, one captioned 
American Trucking Associations v. U. S. and docketed as No. 101 and 
the other is the Railroad Brotherhood v. U. S. docketed 110. The Su- 
preme Court noted probable jurisdiction on October 8 and the two cases 
will be heard together at a later date. 
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Internal Revenue Proposes Rules for Highway Tax 


The Internal Revenue Service recently published proposed rules 
under which the Federal Government will impose a direct tax on a 
special class of motor vehicles for the use of the highway. The tax is 
$1.50 per 1,000 Ibs. of all taxable gross weight of all vehicles or combi- 
nations in exeess of 26,000 lbs. The proposed rules were published in 
the Federal Register on October 2, 1956 and hearings on such proposed 
rules were held on October 30, 1956. 

Objections to the regulations were filed by the American Trucking 
Associations as an interested party and supplemental objections were 
filed by the Movers Conference of America, the National Automobile 
Transporters Association, National Tank Truck Carriers, Local Cartage 
National Conference and the Heavy and Specialized section of the Cart- 
age Conference. 

Under the proposed rules the net weight of the tractor will deter- 
mine the taxable gross weight of the tractor semi-trailer, and the net 
weight of a truck will determine the taxable gross weight of the truck. 
The proposed regulations set forth 12 classifications for trucks and truck- 
tractors and one for buses and such classifications made every truck- 
tractor subject to the tax, irrespective of the total gross weight of such 
equipment. 

The ATA protest set forth 5 different objections, most of them 
running to the designated weight class for the net weight of the 
equipment. 

Objection was also taken to the lack of provision being made for any 
physical identification of vehicles that have complied with the tax pay- 
ment. It was recommended that a suitable metal plate be affixed to the 
vehicle to facilitate enforcement and be visible evidence that the tax 
had been paid. The objection recognized that it may be administratively 
impossible to provide for such a plate for the taxable year commencing 
July 1, 1956 but it recommended a plate to be used beginning with 
July Ist, 1957. 

Another objection was that the tax applied to the vehicles with no 
provision for refund if the vehicle is destroyed or otherwise permanently 
removed from service, nor is there any provision for tax credit in the 
event the vehicle is replaced or traded in on a new vehicle before the 
end of the taxable year. The ATA objection stated ‘‘lack of a tax credit 
provision could seriously disrupt the present marketing practice based 
on trade in of old vehicles when their useful life has been terminated. 
Motor carrier operators represent a vast market for new vehicles. Most 
of these are purchased systematically through carefully worked out 
programs of vehicle replacements. These programs are critical matter 
both to the truck owners and truck manufacturers.’’ The objection 
went on to state that if no provision were made for tax credit, the motor 
carriers necessarily will tend to purchase their new equipment at the 
beginning of the tax year in order to avoid loss in the unexpired portion 
of the tax, which would result in retention in service of vehicles beyond 
their normal retirement date as well as concentrating the purchase of 
new equipment at one time of the year. At the time the proposed regu- 
lations were issued, a November 30th date was set up as the time for 
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payment of the 1956-57 fiscal year, but this will undoubtedly be post- 
poned in a revision of regulations. 





ICC Hears Argument on Commodity Statistics Reporting 

The ICC recently heard argument on the Commission’s order re- 
quiring motor carriers to report commodity data in terms of 10,000 
shipments as truck loads. Opposing the order were the National Motor 
Freight Traffic Association, the American Trucking Associations, the 
Contract Carrier Conference and the Specialized and Heavy Haulers 
Conference. Arguing in favor of retaining the requirements were the 
Association of American Railroads and the U. 8. Department of Agricul. 
ture. As the matter now stands the carriers will have to report next 
March for the calendar year of 1956 their commodity data in terms of 
10,000 Ib. shipments as truck loads. Thereafter they will have to con- 
tinue such reports for each year. 

The motor carriers argued that during the five years that the sub- 
ject of commodity statistics reporting has been active, no one has ad- 
vanced any logical basis for the imposition of such reporting require- 
ments upon motor carriers. It was also contended that the data will be 
of little value to the ICC, the public or reporting carriers, and that the 
reporting requirements will impose an undue financial burden on motor 
carriers at a time when the ICC is not staffed adequately to process the 
statistics on a reasonably current basis. 

The argument of the rail representatives appeared to be based main- 
ly on the thought that since railroads are required to report freight 
commodity statistics the motor carriers should be required to do the same. 


Application Filed With ICC for Small Package Delivery Authority 
in Northeastern States 


Under application MC 16200, United Parcel Service has requested 
the ICC to grant rights from the New York and Boston area to points 
in New Jersey, New York, Massachusetts, Connecticut and Rhode Island. 
It is alleged that the new service would answer a serious shipping need, 
making possible ‘‘ deliveries of small, light weight packages at rates com- 
petitive with parcel post.’’ It is alleged that the proposed service would 
specialize in packages averaging less than 10 lbs., a weight limit of 
50 Ibs., and a size limit 108 inches for length and girth. 

It appears that United now has several thousand pieces of equip- 
ment operating intrastate New York and about 400 operating in Massa- 
chusetts and it is expected that these same vehicles will be used for the 
new authority. United has been in the small package delivery business 
since 1907 and has been handling retail store packages in 15 major 
metropolitan areas. 








Special Loan Agencies Suggested by Trucking Industry 
The President of the United States has been asked to establish a 
special government agency, staffed by executives familiar with the prob- 
lems of motor carriers to act on loan applications of truck lines through- 
out the country. The request was made by the Independent Advisory 
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Committee of the trucking industry consisting of representatives of the 
truck industry, teamsters union and the trailer manufacturers. The 
group recommended to the President that there be established a special 
section in the Small Business Administration to deal specifically with 
loans for trucking companies. 

Under the proposal presented to the President, men experienced in 
motor carrier financial problems would be assigned to each of the Small 
Business Administration’s regional offices to expedite loan applications 
from the motor carriers. It is expected that further meetings will be 
held with the Secretary of Commerce and the Administrator of the 
Small Business Administration. 

The committee outlined to the President the seriously hampered 
industry by the scarcity of loan capital. The industry is faced with a 
constant need to replace equipment and the increased loan assistance 
sought is not for the purpose of expansion but merely to keep modern 
the fleet of trucks now in use. 





Tank Truck Carriers Sue the Colorado Public Utility Commission 


A group of members of the Tank Truck Carriers Conference of 
Colorado Motor Carriers Association have charged the Colorado Public 
Utility Commission with violating the state constitution and statutes in 
setting rates for rail and truck transport of petroleum products. The 
complaint was filed in a District Court for the Tank Truck Conference 
and accused the Public Utility Commission of action that ‘‘tended to 
ereate a monopoly in favor of the railroads and to stifle competition.”’ 

The complaint pointed out that in July 1953 the Public Utilities 
Commission allowed railroads to fix their rates for hauling petroleum 
products at not more than 114c per 100 lbs. less than those charged by 
trucking companies for distances in excess of 75 miles. In May 1956, 
the railroads asked the Public Utilities Commission for a 6% increase 
on all commodities and the Tank Truck Carriers asked for a similar 6% 
raise but then withdrew their request. It is charged in the complaint 
that the P. U. C. informed the railroads of the truck withdrawal and 
that the railroads having been unofficially advised, then informed the 
Public Utility Commission that the rails would request that petroleum 
products be excluded from their previously authorized general rate 
increase. 

The tank truck companies asked the court to find that the permissive 
differential is void and order it discontinued. The court was also asked 
to order the Public Utility Commission ‘‘to conduct a joint hearing for 
the purpose of establishing fair and reasonable rates among all trans- 
porters of petroleum products with reasonable notice to all parties of 
interest.’’ The complaint charges that the permissive differential 
granted to the railroads in 1953 had been used by the railroads to the 
plaintiff’s detriment, greatly reducing their business and was an unjust 
and unreasonable discrimination and that the differential was contrary 
to the laws of Colorado. 
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0. REGULATION 
O01. State Regulation 


01.1 Corporate Powers 
01.10 Generally 


Congress never intended to impose upon the Commission the duty of 
determining the charter power of the applicant to operate a ferry before 
granting or withholding assent to the construction of an extension. Simi- 
larly, the Commission is required to decide such collateral issues in an 
abandonment proceeding arising under the same section of the Act. F. D. 
18781, N. Y. C. R. Co. Ferry Abandonment, .... I. C. C. ...., 9-27-56, 
Div. 4. 


02. Federal Regulation 


02.2 Interstate and Foreign Commerce 
02.23 Local Part of Through Movement 


02.23 The intrastate motor movement from wells to the pipeline 
terminal is definitely a portion of a through interstate movement, because 
it is the intention of the shipper at the time the shipments are dispatched 
from the well sites by motor carrier that such shipments will continue 
beyond the pipeline terminal to out-of-state destinations. The entire move- 
ment is one in interstate commerce. MC-9895, Sub 83, R. B. “Dick’’ Wilson, 
Inc., Ext.—Petroleum, .... M. C. C. ...., 9-12-56, Div. 1. 


02.23 Shipments are transported by applicant from the base to its 
warehouse for crating and packing and transshipment by rail or van to 
points outside the State of Washington. The transportation performed by 
applicant, even though some shipments are held for short periods of time 
at the warehouse until a vehicle is available, is in interstate commerce. 
17M. C. C. 661. MOC-839, “7 4, _— Moving & — Co., Inc., Ext.— 
Grant County, Wash., .... M. C. ....+, 8-30-56, Div. 


02.24 Interrupted Through Movement 


02.24 Movements from the base to applicant’s warehouse for storage 
until such time as the destination of the shipments becomes known and 
orders are received for shipment from the warehouse to ultimate destination 
are complete at the time the goods are stored in applicant’s warehouse with 
no present intention on the part of the shipper to move them to a known 
destination at any specific time. Such movements are intrastate in nature 
and require no authority from the Commission. 63 M. C. C. 313.. MC-339, 
Sub 4, Lincoln Moving & Storage Co., Inc., Ext.—Grant County, Wash., .... 
M. C. C. ...., 8-30-56, Div. 1 


04. Exempt Operations 


04.0 Agricultural 
04.02 Animals, Fish & Products 


04.02 Since the fresh fish and other seafood, which would normally 
be exempt, evidentally will be transported in the same vehicle and at the 
same time, with a non-exempt commodity, appropriate authority is required 
for the transportation of the former. MC-107107, Sub 66, Alterman Trans- 
port Lines, Inc. Ext.—Savannah, Ga., 9-4-56, Div. 1. 
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1. PROCEDURE 


11. Proceedings oar 
11.0 Beclaratory Orders Be 


11.00 Generally Comp 


11.00 It rests in the discretion of the Commission whether to make 
use Of a declaratory order pursuant to authority of section 5(d) of the 
Administrative Procedure Act or to make the necessary determinations under 
sections 204 (c) and 216 of the Interstate Commerce Act when issues are 
raised as to the meaning of tariff provisions and their compliance with the 
latter Act and the Commission’s rules and regulations. MO-C-1769, Prag 15.08 
tation of Deadhead Rates or Charges on One-Way Charter Parti 





M. C. C. ...., 9-21-56, Div. 2. to al 
11.00 It is the practice of the Commission, when requested to do s0, in 
to assist the court by declaratory findings such as are authorized by section S ye 
5 (d) of the Administrative Procedure Act. 280 I. C. C. 285. No. 31692, N. 
Central Montana Stockyards v. Chicago, M. St. P. & P. R. Co., .... I. C. C, 
.+, 9-11-56, Div. 3. 
15.18 
11.05 Rates or Charges : 
11.05 The Commission’s authority to make declaratory findings, and appli 
a declaratory order if necessary, is specifically delegated under section 5 (d) betw 
of the Administrative Procedure Act. The rate under postponement repre- ing. 
sents only part of the proposal and by itself cannot be found justified. But tion 
to avoid further litigation, views were expressed with regard to the law- seek 
fulness of the entire proposal. I & S 6807, Grain from Groups I and J there 
Origins to Pacific Coast, .... I. C. C. ...., 9-24-56, Commission. of ce 
11.9 Limitation of Reparation Actions — 
11.94 Toll of Statute Pehl 


11.94 As certain claims were not filed within the 2-year period fol- Div. 
lowing delivery or tender of delivery, or within the extended 6-months 
period as provided by section 16 (3) (c) of the Act, they are barred by the 
statute. No. 31818, Marine Engineering & Supply Co. v. Alton & S. R., 

. LC. C. ...., 8-27-56, Div. 2. 


16.2% 

11.96 Undercharges 
11.96 The Commission may not require a set-off of undercharges, the woul 
collection of which is barred by the statute. 293 I. C. C. 369. No. 31250, must 
Corn Fed Cattle Co. v. Southern P. Co., .... I. C. C. ...., 8-29-56, Com- & So 
mission. 16.28 

13. Pleading 

13.5 Defensive Pleadings ane 
13.52 Protests M. C 
13.52 The petition of the rail carriers is, in effect, a request for leave —Di 


to intervene and file exceptions, but the reasons given for failure to file a 
protest within the time allowed have little merit. Compare 65 M. C. C. 123. prop: 





MC-F-6218, C. E. Lizza, Inc.—Pur.—Dove Explosive Service, Inc., .... 1&§ 
M. C. C. ...., 10-8-56, Div. 4. abies 
13.7 Amendments 
13.72 At Hearing 16.3: 
13.72 The applicants amended the application at the commencement 
of the hearing by eliminating from the transaction a substantial portion of been 


the vendor’s interstate operating rights. The application will be considered in li 
as amended. MC-F-5965, Harry F. Atkinson & Sons—Pur.—Michael 
Kellman, .... M. C. C. ...., 9-11-56, Div. 4. 
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13.72 At the hearing, the petitioner requested permission to amend 
the petition for a declaratory order to include a request for an administrative 
interpretation under sections 204 (c) and 216 of the Act. The amendment 
is within the scope of the investigation instituted under the Commission’s 
order, does not broaden the issues, and is hereby allowed. MC-C-1769, 
eg OW of Deadhead Rate or Charges on One-Way Charter Parties, 


ake . C. ...+, 9-21-56, Div. 2. 

Se 15. Parties 

are 15.0 Necessary Parties 

be 15.08 Applicants 

sab 15.03 A person in control of a carrier is required to become a party 
to any application by the carrier it controls when the latter applies for 

80 authority to acquire the properties of another carrier under the provisions 


of section 5 (2) of the Act. See: 322 U. S. 31. F. D. 19821, Minneapolis, 
392, N. & S. Ry. Merger, 9-4-56, Div. 4. 


¢ 15.1 Proper Parties 


15.18 Applicants 
15.13 No formal partnership agreement has been drawn up by the 





and applicants, but instead the business is conducted as a family arrangement 
(d) between parents and twin sons, who were 19 years old at the time of hear- 
pre- ing. Three courses are open: The partnership may be perfected, a corpora- 
But tion may be organized or leave may be sought to amend the application to 
law- seek authority in the name of the father as an individual. Inasmuch as 
adj there is no proper applicant, a finding of fitness cannot be made. Issuance 


of certificate withheld for 90 days within which applicants may take ap- 
propriate action and thereafter the record should be brought up to date by 
the submission of accurate and reliable financial data. MC-5709, Sub 5, 


Pehler & Sons Ext.—Bulk Feed and Fertilizer, .... M. C. C. ...., 10-2-56, 
fol- Div. 1. 
= 16. Proof 
R., 16.2 Burden of Proof 


16.22 Applications 
16.22 The burden of establishing that a transaction under section 5 
the would be “consistent with the public interest,’ is upon applicants, which 
250, must be met through competent evidence. MC-F-5965, Harry F. Atkinson 
;Om- & Sons—Pur.—Michael Kellman, .... M. C. C. ...., 9-11-56, Div. 4. 


16.28 I & S Proceedings 

16.23 The statutory burden of proof in section 216 (g) of the Act 
relates only to “changed” rates. There is no statutory burden of proof 
under the Act upon a motor carrier to justify an initial rate. See: 34 
M. C. C. 776 and 66 M. C. C. 125. I & S M-8026, Cement, Lime, and Mortar 


pave —Dick Dreher, .... M. C. C. ...., 9-6-56, Div. 2. 

le a 16.23 The burden of proof ie upon the respondents to show that the 

123. proposed rate is just and reasonable, and they have not done so here. 
1& S 6400, Steel Sheet and Plate—Chicago to Beardstown, Ill., .... I. C. C. 


, 9-25-56, Div. 2. 
16.3 Official Notice 


16.31 Of Laws 

nent 16.31 Official notice taken of the fact that Kentucky weight laws have 
n of been changed since the hearing to permit a gross weight of 59,640 pounds 
ered in lieu of the former 42,000-pound limit. MC-114091, Sub 7, Direct Trans- 
hael 1: Co. of Ky., Inc.—Ext.—Between Louisville and Doe Run, Ky., .... 
-C.C. ...., 9-6-66, Div. 1. 
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16.33 Public Records 





16.66 
16.33 The Commission can take official notice of its various grants of 1 
authority under which single-line service is authorized from the plants of only i 
the supporting shipper’s competitors. MC-30837, Sub 194, Kenosha Auto partie 
Transport Corp. Ext.—Kenosha, Wis., .... M. C. C. ...., 9-26-56, Div. 1, to ab 
16.33 The Commission’s records, of witich it may take official notice, ow 
indicate that the vendee is now complying with the safety regulations, fs 
MC-F-5978, L. C. Jones Trucking Co., Inc.—Pur. (portion)—J. C. and 
W. V. Stroud, .... M. C. C. ...., 9-18-56, Div. 4. 16.75 
16.33 Inasmuch as judicial cognizance may properly be taken of a ; 
Commission decision, now a matter of public record, the motion to strike phone 
excerpts from that decision in a reply statement is overruled. No. 31837, such 
Thomas J. Lipton, Inc. v. N. ¥Y. C. R. Co., .... I. C. C. ...., 9-18-56, Div. 2, weigl 
16.33 The hearing closed on Nov. 29, 1955, when neither the fourth- _ 
quarter reports of these carriers nor their annual reports for 1955 were 
available. There is no agreement by the parties that these reports are 
available to us in the disposition of this proceeding. Under all the circum- 
stances, Official notice will not be taken of such reports without reopening 17.42 
the record to afford defendants an opportunity to refute any conclusions 
unfavorable to them that might be drawn therefrom. MOC-C-1860, Union appli 
City Transfer v. Heavy Haulers, Inc., .... M. C. C. ...., 9-5-56, Div. 2. parti 
e to th 
1 6.5 Testimony there 
16.50 Competency pene 
16.50 Motion to strike protestant’s statement of facts on the grounds Div. 
that the witness is unqualified, lacks personal knowledge of the facts, and 17.4 
is argumentative, overruled. The statement deals only with generalities, os 
for which the witness is shown to be qualified. I & S M-7629, Foodstuffs— 
From and To Chicago and Wisconsin Points, .... M. C. C. ...., 9-5-56, fied 
Div. 2. nishe 
actio 
16.50 The motion to strike an assertion in the reply statement on the were 
ground that the complainant is incompetent to suggest what the defendant J. H 
should or could do with its equipment is overruled. An assertion of this 
nature is not precluded by the Commission’s rules. No. 31809, Foote 
Mineral Co. v. Southern Ry. Co., .... I. C. C. ...., 9-26-56, Div. 2. 
16.52 Verified Statements 18.3: 
16.52 Motion to strike certain data in the complainant’s reply state- 
ment, granted. However, the complainant was privileged to show actual occu 
rates on any commodity included in the defendant’s evidence, and that part reco 
of the defendant’s motion is overruled. No. 31809, Foote Mineral Co. v. to 1 
Southern Ry. Co., .... I. C. C. ...., 9-26-56, Div. 2. Wes 
16.52 The affidavit satisfies the requirements of General Practice 18.3 
Rule 50 as it affirmatively appears therein that the witness had knowledge . 
of the relevant facts submitted. That which is merely argument will be 
treated as such. I & S M-7764, Rate Restrictions—Arkansas to the South, repl 
..0e MCC. ...., 888-86, Div. 2. Ren 
16.56 Evidence in Another Proceeding 18.8 
16.56 The evidence which deals with the record in another proceeding of f 
and not properly submitted in compliance with General Practice Rule 82 will and 
not be considered. Likewise, evidence which is argument or opinion will be sion 
treated as such. Motion to strike sustained to the extent indicated. I &S8 enti 
M-7764, Rate Restrictions—Arkansas to the South, .... M. C. C. ...., Poi 
8-28-56, Div. 2. 
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16.6 Documents 


16.66 Voluminous Evidence Rule 


16.66 Abstracts of shipments may properly be received in evidence 
only if they are supported by the original records at the hearing and opposing 
parties are afforded an opportunity to examine them. This applies equally 
to abstracts filed with the application. Compare 65 M. C. C. 249, 254. 
MC-F-5965, Harry F. Atkinson & Sons—Pur.—Michael Kellman, 

M. C. C. ...., 9-11-56, Div. 4. 


16.7 Admissibility 
16.75 Hearsay 


16.75 Shipper’s representative obtained the information from tele- 
phone calls received from the contractor-consignees and testimony based on 
such information was objectionable as hearsay and entitled to little or no 
weight. MC-115270, Z. and L. Hanz Cont. Car. App., .... M. C. C. ...., 
10-3-56, Div. 1. 


17. Hearing 


17.4 Reception of Evidence 
17.42 Objection 


17.42 The fact that one of the applicant partners, who introduced 
applicant’s financial statement, was unable to explain the details of how a 
particular financial obligation, equipment liabilities, is being retired goes 
to the weight to be accorded the exhibit rather than to the admissibility 
thereof. The witness was familiar with the general financial information 
contained in the exhibit and it was properly received in evidence. MC- 
115762, Edward I. Bracey and Coleman Martin Com. Car. App., 9-26-56, 
Div. 1. 


17.45 Exceptions to Ruling 

17.45 The representative of the supporting supply company was quali- 
fied to testify and his knowledge that shipments of cement were being fur- 
nished certain contractors was not based on hearsay. Therefore, the board’s 
action in receiving this testimony over the objection that the contractors 
were not present for cross-examination, was proper. MC-58212, Sub 5, 
J. H. Maas Ext.—Montana, 10-2-56, Div. 1. 


18.3 Exceptions 
18.32 Form & Content 


18.32 Both exceptions and reply discuss matters alleged to have 
occurred subsequent to the hearing. The facts alleged are not part of the 
record herein and will not be considered, except to the extent they pertain 
to matters of which the Commission may take judicial notice. MC-F-5996, 
West Bros., Inc.—Pur.—E. A. Murray and Murray Motor Transport, Inc., 
-oee M. C. C. ...., 9-4-56, Div. 4. 


18.33 Replies 


18.33 Petition for leave to file a reply after the due date granted and 
reply received. MC-8681, Sub 37, Western Auto Transports, Inc., Ext.— 
Rental Trailers, .... M. C. C. ...., 9-12-56, Div. 1. 


18.35 Defective 


18.35 Since the exceptions which challenge the examiner’s statement 
of facts in regard to evidence relating to the adequacy of existing service 
and the need for the proposed operation do not, as required by the Commis- 
sion’s Practice Rules, cite the parts of the record relied upon, they are 
entitled to little or no consideration. MC-40256, Sub 2, Louis Bobroff Ext.— 
Points in West Virginia, 9-19-56, Div. 1. 
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18.4 Final 
18.44 Res Judicata 


18.44 The Federal district court, in dismissing the complainant’s suit 
before it, indicated that the court considered the suit an attempt to renew 
the claim for damages heretofore rejected by the Commission. This would 
clearly not debar the complainant from bringing before the Commission a 
complaint for the recovery of damages in respect of causes accruing after 
the decision in the prior proceeding. No. 31715, Yellowstone Livestock 
Commission v. Northern Pac. Ry. Co., .... I. C. C. ...., 9-7-56, Div. 2. 


18.5 Reconsideration 
18.51 To What Decisions Applicable 


18.51 Clarification of applicant’s present certificates so as more ap- 
propriately to describe the type of service in which it has specialized in the 
past and in respect of which a public need has been established might have 
been accomplished by the filing of appropriate petitions for reconsideration 
in the proceedings resulting in the grants presently held as was done in 
61 M. C. C. 783, as well as by the method chosen here, namely, the filing of 
an application under Sec. 207 of the Act. MC-18850, Sub 20, Shea Matson 
Trucking Co., Ext.—Heavy Hauling, .... M. C. C. ...., 9-28-56, Div. 1, 
18.52 Petition For 


18.52 Applicants have had four separate hearing sessions consuming 
a total of 8 days spread over a period from July 12 to Oct. 13, 1955, afford- 
ing them ample opportunity to present their case. Petition for further 
hearing or permission to supplement the record denied. MC-F-5940, Buch 
Express, Inc.—Control and Merger—Zeno Bros. Trucking Co., Inc., waked 
M. C. C. ...., 9-25-56, Div. 4. 

18.52 Petition for waiver of General Practice Rule 101 (e) and for 
reconsideration and vacation of orders granting temporary authority herein, 
denied, in view of the 10-months lapse of time since the expiration date for 
filing petitions under said rule and the Commission’s conclusions. MC-F- 
5996, West Bros., Inc.—Pur.—E. A. Murray and Murray Motor Transport, 
Inc., .... M. C. C. ...., 9-4-56, Div. 4. 


2. FRANCHISES 
20. Generally 


20.1 When Interstate Franchise Required 
20.15 New Railroad Operations 


20.15 The line of demarcation between a spur, industrial or switching 
track and an extension of a line of railroad has been closely drawn in many 
instances. The Commission’s jurisdiction has been determined in the light 
of the factors peculiar to each individual case, including, among others, 
matters pertaining to the purpose and the use to be made of it. The ques- 
tion whether new routes in interstate commerce would be established, and 
whether the construction and operation would constitute an invasion of 
another carrier’s territory. See: 270 U. S. 266. F. D. 18942, Nashville, 
C. & St. L. Ry. Construction, .... I. C. C. ...., 9-4-56, Div. 4. 


21. Nature & Extent of Sienitioes 


21.0 Generally 
21.00 Interpretation. 


21.00 The Commission has taken the position that any interpretation 
of a State certificate of public convenience and necessity, under which a 
motor carrier transports in interstate commerce pursuant to the second 
proviso of Sec. 206 (a) (1) of the Act, as to the extent and scope of the 
operations intended to be authorized, should be made by the issuing agency, 
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in this instance the Florida Commission. 66 M. C. C. 348; 54 M. C. C. 21, 
102. This is warranted because under the second proviso the finding of a 
State board or commission is substituted for a finding of public convenience 
and necessity by the I. C. C. MC-F-6098, Overseas Transportation Co., Inc. 
—Control—So. Florida Freightways, Inc., .... M. ©. C. .., 8-31-56, 
Div. 4. 


21.02 Duplication 


21.02 The authority granted herein, to the extent that it duplicates 
that heretofore issued to or now held, shall not be construed as conferring 
more than a single operating right. MC-50069, Sub 158, Refiners Transport 
& Terminal Corp. Ext.—Liquid Chemicals, .... M. C. C. ...., 9-10-56, 


Div. 1. 
21.1 Type of Operation 
21.11 Common Carrier 


21.11 There is no merit in vhe contention that the proposed operations 
are those of a contract carrier. While applicant devotes a large portion of 
its effort to glass transportation, he holds himself out to serve the public 
generally and renders service on other commodities authorized. MC-52704, 
Sub 33, Glenn McClendon Ext.—Cullet, 9-21-56, Div. 1. 


21.2 Dual Operations 
21.22 Common & Contract 


21.22 Applicant and the contract carriers, which are under the control 
of the railroad also, serve different origin and destination points and the 
latter provide a specialized service in the transportation of a limited number 
of commodities. The possibility of serving the same shippers or engaging 
in discriminatory or preferential practices is practically non-existent and 
approval of the dual operations is warranted. MC-19201, Sub 86, Pennsyl- 
vania Truck Lines, Inc., Ext.—Hagerstown, Md., 9-27-56, Div. 1. 

21.22 The operations herein proposed and those authorized under 
applicant’s permit are different in character. It is unlikely that applicant 
would serve the same shipper in a dual capacity. Holding of the permit 
and the certificate authorized herein approved. MC-114569, Sub 4, Shaffer 
Trucking, Inc., Ext.—Uncrated Cabinets, 10-2-56, Div. 1. 

21.22 Applicant’s operations as a common and as a contract carrier 
will not be competitive, and the holding by applicants of the certificate 
granted herein and the permits held by them will be consistent with the 
public interest and the National Transportation Policy. MO-115762, E. L. 
Bracey and Coleman Martin Com. Car. App., 9-26-56, Div. 1. 


21.4 Jjoinder of Authority 
21.42 Restrictions 


21.42 Restrictions on operating rights generally create undesirable 
operating complications and should not be imposed except where the record 
conclusively shows that they are necessary in the public interest. Here the 
restriction suggested would limit the operations which normally flow from 
unification of rights and would deprive a remote area of necessary service. 
60 M. C. C. 301. MC-F-6074, United Truck Lines, Inc.—Pur.—Blaine Auto 
Freight, Inc., 9-7-56, Div. 4. 


21.5 Points Authorized 
21.54 Specified Plants 


21.54 The Commission is reluctant to limit a motor common carrier 
service to plant site origins within a single municipality, unless the public 
interest so requires by compelling circumstances not here present. MC- 
92983, Sub 149, Eldon Miller, Inc., Ext.—Chicago, Ill., 9-27-56, Div. 1. 
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21.56 Commercial Zones—Generally 


21.56 It is not the Commission’s practice to split commercial zones 
because of the confusion that would arise. MC-1140901, Sub 7, Direct 
Say Co. of Ky., Inc.—Ext.—Between Louisville and Doe Run, Ky., 

Tid a ke , 9-6-56, Div. 1. 


21.57 OST Zone Formula 


21.57 Vendee would acquire authority to serve Parkersburg, W. Va. 
(population, 1950 census, 40,492). This includes authority to serve all 
other municipalities and unincorporated areas within 4 miles of the corpo- 
rate boundary of Parkersburg, which area includes Belpre, Ohio, across the 
Ohio River. By operating through Belpre, the vendee could provide the 
unified service proposed. 54 M. C. C. 21 and 55 M. C. C. 56. MOC-F-5717, 
W. D. Buffaloe—Pur. (portion)—Greig Freight Line, Inc., (Kent W. Wood- 
ward, Trustee), .... M. C. C. ...., 9-4-56, Div. 4. 


21.57 Authority to serve panei, permits applicant to serve all 
points in the commercial zone thereof. MC-114091, Sub 7, Direct Transport 
Co. of Ky., Inc.—Ext.—Between Louisville and Doe Run, Ky., .... M. C. C. 

, 9-6-56, Div. 1. 


21.57 The authority granted to operate from Des Moines includes its 
commercial zone, which encompasses all points within 5 miles of Des Moines. 
See: 48 M. C. C. 95. MC-104598, Sub 6, Joe Picha Ext.—Des Moines, Iowa, 
.... M.C.C. ...., 9-19-56, Commission. 


21.59 Commercial Zones—Specific 


21.59 St. Paul and South St. Paul are within the same commercial 
zone as Minneapolis, and authority to serve the latter includes the right to 
serve such other cities. MC-5709, Sub 5, Pehler & Sons Ext.—Bulk Feed 
and Fertilizer, .... M. C.C. ....  10-2-56, Div. 1. 


21.6 Sentpnentt Operated 
21.64 Handling Devices 


21.64 Three-quarter ton pickup trucks which have been modified by 
shortening the chassis in order to comply with State regulations with respect 
to total length of vehicle and trailer are not special equipment of the type 
contemplated in grants to heavy haulers. mae Sub 54, Morgan 
Drive-Away Inc., Ext.—El Reno, Okla., .... M.C. C. ...., 9-12-56, Div. 1. 


21.7 Service a 
21.72 Kind of Shipment 


21.72 The transportation of trailers designed to be drawn by passenger 
automobiles do not require the use of special equipment and is not within 
the scope of the authority held by a heavy hauler. MOC-108993, Sub 54, 
Morgan Drive-Away, Inc., Ext.—El Reno, Okla., .... M.C. C. ...., 9-12-56, 
Div. 1. 


21.72 The mere fact that the shipper bundles its products to load 
more conveniently by crane does not place such commodities in the category 
of those requiring special equipment because of size or weight. MC-113459, 
Sub 10, H. J. Jeffries Truck Line, Inc., Ext.—Nebraska, .... M. C. C. 
9-21-56, Div. 1. 


21.72 Shipments which have been rejected by the consignee, because 
of damage in transit or for any other reason, may be returned to the origin 
point by the carrier having them in its possession without specific authority, 
provided such service is covered by an appropriate tariff provision. But 
shipments which have once been accepted by a consignee, and which such 
consignee later desires for any reason to return (reship) to the original 
consignor, are in a different class and may not be transported on return 
without specific authority. MC-70830, Sub 24, J. Tom Miller Ext.—Paris, 
Texas, 9-11-56, Div. 1. 
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To same effect. 
nes MC-58212, Sub 5, J. H. Maas Ext.—Montana, 10-2-56, Div. 1. 
rect 21.77 Auxiliary & Supplemental Rail Service 


Ky. 21.77 Authority restricted to that which is auxiliary to or supple- 
mental of, rail service. This means that motor transportation is to be 
utilized in the handling of rail traffic at rail rates and on railroad bills of 

Va. lading. All shipments should be placed on rail cars at the first practicable 

all concentration or distribution point, and to that end appropriate key points 

*po- will be designated. MC-107500, Sub 11, Burlington Truck Lines, Inc., Ext. 

the —Iowa and Missouri Points, 9-13-56, Div. 1. 

the 21.77 Applicant may transport express shipments under authority to 

17, perform a service which is auxiliary to and supplemental of rail service. 

od- See: 47 M. C. C. 433. MC-19201, Sub 86, Pennsylvania Truck Lines, Inc., 
Ext.—Hagerstown, Md., 9-27-56, Div. 1. 

= 21.9 Authorized Transportation of Persons 

. 21.92 Charter Operations 

21.92 Charter operations of the type here proposed require a direct 

its contract by a person or by a group of persons for the vehicles exclusive use. 

nes. Exceptant’s authority is for ‘‘special operations’ which authorizes the trans- 

wa portation of passengers who have purchased individual tickets. MC-115183, 

; Airport City Limousine Service, Inc., Com. Car. App., .... M. C. C. ...., 
10-5-56, Div. 1. 

cial 22. Commodity Authority 

4. 22.0 Generally 
22.01 Interpretation 

22.01 The opposing carriers hold authority to transport typewriters 
loose or uncrated. The fact that tariffs in which they participate require 
typewriters to be crated or otherwise packed, is not controlling as to their 

by authority to transport the uncrated article. The mechanics of tariff or rate 

ect publication cannot limit or restrict that authority. MO-115125, Sub 1, 

ype Paul Siegel and Ernest Parker Com. Car. App., 9-4-56, Div. 1. 

Zan 22.05 “General Commodities” 

-1. 22.05 The term “injurious or contaminating to other lading,” although 
used in some certificates, is ambiguous and impracticable from a regulatory 
standpoint, and will be omitted from the description of exceptions to the 
general commodity authority granted. MC-30819, Sub 52, Southern Pacific 

ger Transport Co. Ext.—Denison, Texas, 9-18-56, Div. 1. 

on 22.06 Descriptions 

56, 22.06 Since the decision in 61 M. C. C. 209, it has been the Commis- 
sion’s practice in connection with grants of motor-carrier authorities, to 
refer where practicable to the particular appendix to that report for the 

oad complete commodity authorization. The list of agricultural machinery, im- 

ory plements, and parts in Appendix XII of the report in that descriptions case 

59, authorized in lieu of the commodity description sought by applicant. The 

on fact that a few of the listed items have not moved from the origin in the 
past is no justification for their elimination from the general class of com- 

use modities authorized. MC-104598, Sub 6, Joe Picha Ext.—Des Moines, Iowa, 
gin .... M.C. C. ...., 9-19-56, Commission. 

ity, 22.5 Semi-Processed Material 

But 

uch 22.54 Industrial Chemicals & Acids 

nal 22.54 Paint materials and acids are embraced in the description 

urn “liquid chemicals” as defined in 63 M. C. C. 677. MC-50069, Sub 158, Re- 

ris, finers Transport & Terminal Corp. Ext.—Liquid Chemicals, .... M. C. C. 
-+e+, 9-10-56, Div. 1. 
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22.6 Industrial Manufactures 
22.61 Iron & Steel Articles 


22.61 Pipe may be transported by general-commodity carriers as well 
as by the so-called oilfield carriers. However, the former are not permitted 
to carry pipe which requires the use of special equipment under the usua] 
exceptions. MC-F-5978, Jones Trucking Co., Inc.—Pur. (portion) —J. C, 
and W. V. Stroud, .... M. C. C. ...., 9-18-56, Div. 4. 


23. Qualification of Applicant & Providence of Operation 


23.0 Generally 
23.05 Previous Experience 


23.05 Although applicants have had no prior experience as heavy steel] 
haulers, this factor alone is not sufficient to render them unfit to conduct 
the proposed operation. They have conducted their present operations in a 
satisfactory manner, and there is no reason to believe that they cannot 
properly handle the considered commodities. MC-115268, Sub 1, G. Lewis 
Clemmer and C. P. Coffman, Ext.—Roanoke, 9-11-56, Div. 1. 


23.6 Unauthorized Operations 
23.62 Good Faith 


23.62 Although applicant has performed certain past operations with- 
out authority, which is not condoned, his present authority lends some color 
of right to such movement. He has demonstrated his good faith by filing the 
instant application and in discontinuing these operations pending a decision 
herein. In the circumstances, such past unauthorized operations are not 
sufficient grounds upon which to base a finding that applicant is not fit. 
MC-52704, Sub 33, Glenn McClendon Ext.—Cullet, 9-21-56, Div. 1. 


23.68 Reformation 


23.63 The facts suggest a subterfuge by which interstate transporta- 
tion for-hire has been performed without proper authority. The record 
shows that the instant application was promptly filed upon advice from a 
representative of the Bureau of Motor Carriers and any doubt as to the 
lawfulness of the lease should be resolved in applicant’s favor where, as here, 
the facts do not conclusively establish wilful misconduct. Applicant found 
fit. MC-115782, Sub 1, Frank C. Martin Com. Car. App., 9-26-56, Div. 1. 


24. Need for Proposed Operation 


24.0 Generally 
24.01 Requisite Proof 


24.01 The service accorded by the Southern Ry. Co. to industries in 
the area is adequate to meet all the reasonable traffic demands. Under that 
circumstance, the proposed extension, costing over one-half million dollars, 
would be an expenditure not in furtherance of the National Transportation 
Policy and would be inimical to the public interest. F. D. 18942, Nashville, 
Cc. & St. L. Ry. Construction, .... 1. C. C. ...., 9-4-56, Div. 4. 


24.01 The fact that existing motor services are not handling most of 
the traffic to which the evidence relates or will not be tendered such traffic 
regardless of the disposition of the application, does not justify operation 
of applicant as an independent motor carrier supplying service other than 
that auxiliary to and supplemental of rail service. The lack of material 
adverse effect upon existing carriers is but one of the elements weighed in 
determining public convenience and necessity and does not, of itself, justify 
a grant of common carrier authority. MC-107500, Sub 11, Burlington 
Truck Lines, Inc., Ext.—Iowa and Missouri Points, 9-13-56, Div. 1. 
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24.01 The proposed service, to the extent shown to be interstate in 
character, can be performed now by applicant as agent of an authorized 
motor carrier of household goods. No inadequacy in the latter’s service nor 
need for applicant’s competitive service has been shown. Denied. MC-339, 
Sub 4, Lincoln Moving & Storage Co., Inc., Ext.—Grant County, Wash., . 

M. C. C. ...., 8-30-56, Div. 1. 


24.01 Applicant has the burden of establishing that a need exists for 
the proposed service and it has failed to meet this burden. MC-40256, 
Sub 2, Louis Bobroff Ext.—Points in West Virginia, 9-19-56, Div. 1. 


24.01 Authority to perform an operation such as here proposed should 
not be granted until it has been established that existing carriers are either 
unable or unwilling to transport efficiently and economically the available 
traffic. MC-30837, Sub 194, Kenosha Auto Transport Corp. Ext.—Kenosha, 
we Es é. . +++, 9-26-56, Div. 1. 


' 24.01 Only one ania instance was cited as to any delay resulting 
from the use of existing motor carrier service. Such evidence, standing 
alone, is not sufficient to warrant the conclusion that existing motor carrier 
service is inadequate, especially in view of the limited use which shipper 
has made of it. 


Inasmuch as applicants have failed to establish that existing motor car- 
rier and rail service cannot or will not meet the reasonable transportation 
requirements of the shipper between the points involved, the application 
should be denied. MC-115270, Z. & L. Hanz Cont. Car. App., .... M. C. C. 

, 10-3-56, Div. 1. 


24.08 Contract Carriage 


24.03 The supporting shipper is presently manufacturing and shipping 
clay sewer pipe, fittings, wall coping, clay liner plates, and pouring channels, 
which appear to be fairly representative of clay products other than brick. 
To restrict the grant to the specific clay products named would be unduly 
restrictive and would preclude applicant from providing shipper a complete 
service. MC-44947, Sub 11, Deioma Trucking Co., Ext.—Indiana and 
Virginia, 9-27-56, Div. 1. 


24.03 The opposing carriers cannot provide as flexible a service as 
applicant, a major portion of whose equipment and service is devoted ex- 
clusively to shipper’s transportation demands, and whose terminal is located 
adjacent to the supporting shipper’s quarters. This latter factor is important 
where transportation is required on short notice. MC-104598, Sub 6, Joe 
Picha Ext.—Des Moines, Iowa, .... M. C. C. ...., 9-19-56, Commission. 


24.09 Substitution of Contract for Private Carriage 


24.09 The supporting shippers prefer to abandon use of their own 
equipment and to utilize applicant for all of their transportation needs. If 
the application is denied they would continue to use their own equipment. 
Granted. MC-823386, Sub 17, United Parcel Delivery, Inc., Ext.—Salem and 
Columbiana, 8-28-56, Div. 1. 


24.09 Shippers’ own equipment is used for a substantial portion of 
the outbound movement of cabinets and for a substantial portion of the 
inbound movement of material due to the fact that existing rail and motor 
carrier services are not adequate to provide the complete service needed. 
Shippers are basically manufacturers and are eager to get out of the trans- 
portation business. Granted. MC-114569, Sub 4, Shaffer Trucking, Inc., 
Ext.—Uncrated Cabinets, 10-2-56, Div. 1. 


24.09 Shipper has been using its own equipment as well as applicant’s 
service under temporary authority to transport its shipments. However, 
it would prefer to curtail its private-carrier operations. Granted. MC- 
107295, Sub 44, Pre-Fak Transit Co., Ext.—Storage Tanks, 9-17-56, Div. 1. 
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24.1 Patron Need 


24.10 Requisite Proof 


24.10 It is apparent that there are nonexempt proposed operations 
for which a need has been shown duplicating those which are or may be 
exempt. In the circumstances a grant of authority which may duplicate 
some exempt operations appears to be warranted. MC-115183, Airport City 
Limousine Service Inc., Com. Car. App., .... M. C. C. ...., 10-5-56, Div. 1, 


24.10 In view of the nature of the service shown to be required and 
the need for flexibility of movement within certain well defined areas, more 
latitude should be permitted in respect of destination points. MC-9895, 
Sub 83, R. B. “Dick’’ Wilson, Inc., Ext.—Petroleum, .... M. C. C. ...., 
9-12-56, Div. 1. 


24.10 In the absence of any authorized service, it would be short- 
sighted to limit applicant’s commodity description to only those chemicals 
now in actual production. To do so would cause shipper to be confronted 
with the recurring problem of obtaining transportation for a new product. 
The shipper is manufacturing a sufficient variety of chemicals to justify the 
generic description ‘“‘chemicals.’”’ MC-110698, Sub 62, Miller Motor Line 
of North Carolina, Inc., Ext.—Jacksonville, Fla., .... M.C.C. ...., 9-19-56, 
Div. 1. 


24.10 Past shipments have been made pursuant to the customer’s re- 
quests for motor-carrier service and the conclusion is warranted that such 
service will continue to be needed at least to the extent used in the past. 
MC-41002, Sub 12, The Victor Transit Corp. Ext.—Five States, 9-19-56, 
Div. 1. 


24.10 A substantial portion of the evidence intended to establish the 
anticipated increase in volume of shipper’s traffic consists of vague, general 
and speculative opinions which have little probative value and do not afford 
a basis for a grant of the additional authority here sought. MC-114990, 
Sub 1, Davis Lambert Ext.—Petroleum Products, 9-19-56, Div. 1. 


24.10 Applicants have the burden of proving that a need exists for 
service to and from this point and that use would be made of such service 
if it is instituted. They, therefore, must show by clear and convincing 
evidence that the considered traffic has in the past, or will in the future, 
be transported to and from that point. MC-114816, Sub 1, Louis Pieroni 
and Ray Pieroni Ext.—Additional Territory, 9-27-56, Div. 1. 


24.14 Proximity of Carrier Terminals 


24.14 The protestant motor carrier has been unable to render an 
entirely satisfactory service, particularly as to the time required to supply 
special type equipment, because its terminals are too far removed from the 
plant. It has not seen fit to remedy this deficiency. Applicant has estab- 
lished a terminal at the origin. Granted. MC-108880, Sub 152, Producers 
Transport, Inc.—Chemicals, .... M. C. C. ...., 9-27-56, Div. 1. 


24.15 Enlarged Patron Market 


24.15 To promote the orderly development of shipper’s trade area, 
it should have available to it the services of a dependable for-hire motor 
carrier. Granted. MC-110436, Sub 17, Robertson Tank Lines, Inc., Ext.— 
Montgomery County, 9-18-56, Div. 1. 


24.17 Patronage of Unauthorized Operation 


24.17 There has been fairly established a need on the part of the 
public for the continuance by applicant of the limited operations shown to 
have been conducted in the past, under some color of right, and in respect 
of which the supporting shippers have evidenced complete satisfaction and 
reliance. MC-9895, Sub 83, R. B. “Dick’’ Wilson, Inc., Ext.—Petroleum, 
cies Me OG: uc OOS, Wee. 5 
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24.2 Traffic Available 
. 24.20 Generally 
re 24.20 Before authority can be granted, there must be some actual 
ate movement of traffic, or a reasonable and definite anticipation that traffic 
ity will move, from and to the points to be authorized. MO-31509, Sub 1, 
1. Herbert Earl Mayhew Ext.—Feed and Fertilizer, 8-28-56, Div. 1. 
nd 24.24 Contingently or Speculatively 
ore 24.24 Vague and uncertain prospects afford no proper and substantial 
95, basis upon which to base a wide grant of authority. MC-115125, Sub 1, 
ig Paul Siegel and Ernest Parker Com. Car. App., 9-4-56, Div. 1. 
24.25 New or Increased Traffic 
rt- 24.25 The new salt mining plant and storage warehouse will require 
als rail transportation and the anticipated traffic warrants construction of the 
ted proposed line. Construction of the line will open the entire area for further 
ict. industrial expansion. F. D. 19434, N. Y. C. R. Co.—Construction (Embraced 
the in F. D. 19433), 9-13-56, Div. 4. 
ine 24.25 Although the supporting shipper at the time of the hearing had 
56, made no shipments, production had already commenced and arrangements 
had been made for the distribution of its trailers at widely scattered points. 
re- The evidence indicates with reasonable certainty that shipments will be 
ich forthcoming and use will be made of the proposed services. Granted. 
ist. MC-103998, Sub 54, Morgan Drive-Away Inc., Ext.—El Reno, Okla., 
56, M. C. C. ...., 9-12-56, Div. 1. 
aii 24.3 Rates, Charges & Tariff Privileges 
ral 24.30 Generally 
ord 24.30 If a quarrel exists as to the charges for service of opposing 
90, motor carriers, the remedy does not lie in the granting of authority to still 
another carrier. MC-111812, Sub 22, Midwest Coast Transport, Inc., Ext.— 
for pewe, .... B.C. GC. .0ccy See e, DEY. de 
— 24.4 Adequacy of Facilities 
re, 24.42 Motor Truck Equipment 
oni 24.42 The opposing carriers now have sufficient equipment available 
and are willing and apparently able to meet all of shipper’s reasonable de- 
mands for service. Denied. MC-114990, Sub 1, Davis Lambert Ext.— 
Pe Petroleum Products, 9-19-56, Div. 1. 
ply 24.43 Rail Equipment 
the 24.43 Tank cars are in short supply and can be obtained when avail- 
ab- able only on a year-to-year lease. Such an arrangement would not be satis- 
ers factory to the shippers because their needs are seasonal, and the cars are 
not required for more than a few days at any one time. MC-92983, Sub 146, 
Eldon Miller, Inc., Ext.—Davenport, Dubuque and Muscatine, Iowa, 9-4-56, 
Div. 1. 
‘or =| 24-45 Flat Bed Trailers 
petit 24.45 The general-commodity carriers have not solicited the traffic, 
will not supply flatbed trailers, and cannot transport commodities requiring 
special equipment. Granted. MC-115268, Sub 1, G. Lewis Clemmer and 
C. P. Coffman Ext.—Roanoke, 9-11-56, Div. 1. 
the ° 
to 24.5 Adequate Amount of Service 
re 24.50 Generally 
= 24.50 The occasional inability of a carrier to provide equipment on 
: short notice is not necessarily proof of inadequacy of existing service. 
MC-114990, Sub 1, Davis Lambert Ext.—Petroleum Products, 9-19-56, Div. 1. 
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24.50 The type of service required by these shippers, including delivery 
direct to farms, cannot be provided by the opposing regular-route motor 
carriers and rail carriers. MC-115762, E. L. Bracey and Coleman Martin 
Com. Car. App., 9-26-56, Div. 1. 


24.53 Railroad 


24.53 Since the proposed service will consist of transportation of 
crude oil originating at oil wells not located on rail or pipe lines, no con- 
sideration will be given to the opposition of rail carriers. MC-9895, Sub 83, 
R. B. “Dick’’ Wilson, Inc., Ext.—Petroleum, .... M. C. C. ...., 9-12-56, 
Div. 1. 


24.53 Shippers’ plants are not situated on rail sidings and rail service 
is not flexible enough to provide the fast service on, or the job site and 
split deliveries of cabinets as required. MC-114569, Sub 4, Shaffer Trucking, 
Inc., Ext.—Uncrated Cabinets, 10-2-56, Div. 1. 


24.53 Some dealers are located off-rail or lack sufficient storage facili- 
ties for carload quantities. MC-107496, Sub 61, Ruan Transport Corp. Ext. 
—Fertilizer Ingredients and Liquid Fertilizer, 9-27-56, Div. 1. 


25.54 Motor Bus 


24.54 The benefits of door-to-door service cannot be made available to 
all of the traveling public. MO-115487, George Bell Com. Car. App., .... 
M. C. C. ...., 9-24-56, Div. 1. 


24.55 Motor Truck—Common Carrier 


24.55 Motor carrier service is definitely needed, in addition to rail 
service, in order to serve construction sites located at off-rail points. 
MC-115268, Sub 1, G. Lewis Clemmer and C. P. Coffman Ext.—Roanoke, 
9-11-56, Div. 1. 


24.6 Adequate Quality of Service 
24.65 Semi-Processed Material 


24.65 Rail service is not satisfactory in all instances because of slow 
transit time and because many consignees either do not have rail sidings or 
are not in a position to receive tank carloads. MC-50069, — 158, Refiners 
Transport & Terminal Corp. Ext.—Liquid Chemicals, .... M. C. C. ...., 
9-10-56, Div. 1. 


24.67 Machinery, Equipment, Implements & Appliances 


24.67 The record is void of any loss of sales through failure of exist- 
ing carriers to provide prompt delivery; and damage claims through use of 
interline service have been at a minimum compared to the over-all move- 
ment. Denied. MC-80837, Sub 194, Kenosha Auto Transport Corp. Ext.— 
Kenosha, Wis., .... M. C. C. ...., 9-26-56, Div. 1. 


24.67 Rail service, although generally adequate for shipments directly 
to the facilities of one dealer, sometimes is too slow to meet shipper’s needs 
and is not practicable for shipments direct to the many dealers in the con- 
sidered area that are not located on railroad sidings. MC-104598, Sub 6, 
Joe Picha Ext.—Des Moines, Iowa, .... M. C. C. ...., 9-19-56, Commission. 


24.68 Necessaries 


24.68 In effecting split deliveries, the interline service offered by 
opposing motor carriers would involve handling cargo (meats) into and out 
of cold storage lockers. This type of operation exposes the cargo to the 
possibility of damage, and also delay in transit, with resulting failure to 
meet shipping deadlines on export traffic. Permit granted. MC-70830, 
Sub 24, J. Tom Miller Ext.—Paris, Tex., 9-11-56, Div. 1. 
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24.7 Single-Line Service 
24.70 Generally 


24.70 While it is recognized that single-line motor-carrier service has 
advantages over joint-line service, the evidence presented is not convincing 
that the available joint-line motor service cannot meet all the reasonable 
transportation needs of supporting shippers. Denied. MC-111812, Sub 22, 
Midwest Coast Transport, Inc., Ext.—Iowa, .... M. C. C. ...., 9-4-56, 
Div. 1. 


24.76 Loss & Damage 


24.76 Because of the delicate nature of the instruments attached to 
the tanks, careful handling is essential. Shipper does not desire to use a 
joint-line service where the lading is transferred or the drivers or tractors 
are changed enroute. Granted. MOC-107295, Sub 44, Pre-Fab Transit Co., 
Ext.—Storage Tanks, 9-17-56, Div. 1. 


24.8 Particular Type of Freight Service 
24.82 Supplemental 


24.82 The evidence shows that supporting shippers need motor com- 
mon carrier service as a supplement to existing rail service in order to 
comply with their customers’ needs and to meet competition. MC-107496, 
Sub 61, Ruan Transport Corp. Ext.—Fertilizer Ingredients and Liquid Ferti- 
lizer, 9-27-56, Div. 1. 


24.87 Non-Transport Accessorial 


24.87 The packing, crating and storage of some of the shipments are 
non-transportation services which may be performed by applicant in his 
capacity as a warehouseman. MC-839, Sub 4, Lincoln Moving & Storage Co., 
Inc., Ext.—Grant County, Wash., .... M. C. C. ...., 8-30-56, Div. 1. 


25. Alternate Routes or Gateways 


25.0 Generally 
25.07 Requisite Proof 


25.07 Applicant has failed to meet the prescribed tests for a grant of 
alternate-route authority solely on the basis of economy and convenience 
because included in its exhibits is an undisclosed volume of traffic which was 
transported over extremely circuitous routes when more direct routes are 
authorized for applicant’s transportation. It was intended in prescribing 
the tests, that a fair test of the traffic handled competitively between speci- 
fied termini would include only such traffic as would normally move over 
applicant’s existing route as a practical and feasible route between such 
termini. MC-1849, Sub 77, Northern Transportation Co., Ext.—Pahrump, 
Nev., 8-28-56, Div. 1. 


25.3 Improved Operations 
25.835 Heavier Loads 


25.35 In order to realize the economies resulting from the use of large 
equipment and to enable applicants to furnish shippers with the flexible and 
diversified service required, they must have authority to operate between 
the considered termini over the Indiana highways, which have a less restric- 
tive weight limit than that in Kentucky. MOC-114091, Sub 7, Direct Trans- 
port Co. of Ky., Inc.—Ext.—Between Louisville and Doe Run, Ky., .... 
M. C. C. ...., 9-6-56, Div. 1. 
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25.7 Restrictions Imposed Upon Grant 
25.70 Generally 


25.70 Although a carrier has a right to operate over all combinations 
of its operating rights unless specially restricted, the Commission’s right to 
impose restrictions where warranted is well established. The imposition of a 
restriction against joinder is clearly desirable because need was shown only 
for service between certain points. Authority conditioned accordingly, 
MC-114091, Sub 7, Direct Transport Co. of Ky., Inc.—Ext.—Between Lonis- 
ville and Doe Run, Ky., .... M. C. C. ...., 9-6-56, Div. 1. 


26. Preservation of Sound Transportation Conditions 


26.4 Promote Operating Economy 
26.40 Generally 


26.40 Shipper’s overall volume of traffic amounts only to approxi- 
mately 75 truckloads a year, a large portion of which applicant is now 
authorized to transport. Such volume is hardly sufficient to require the 
services of several carriers. Withholding of a grant of authority to applicant 
would not promote economical and efficient service as required by the 
National Transportation Policy. Granted. MC-112205, Sub 3, Leo G. Best 
Ext.—Barber, N. J., .... M. C. C. ...., 10-2-56, Div. 1. 

26.40 The evidence is not convincing that applicant could operate 
economically and efficiently in rendering the proposed service throughout 
the United States, particulariy in the areas in which it presently holds no 
authority, has no traffic, and has no terminals or other facilities, and where 
the considered traffic would constitute one-way movements at relatively low 
rates. Area authorized limited to the general area in and through which 
applicant presently operates. MC-8681, Sub 37, Western Auto Transports, 
Inc., Ext.—Rental Trailers, .... M. C. C. ...., 9-12-56, Div. 1. 


26.42 Supplement Rail Service 


26.42 The way-freight train service which is used in serving smaller 
stations is uneconomical and inefficient, and trucks can be utilized in sub- 
stitution therefor to great advantage both to the railroad and the public. 
MC-107500, Sub 11, Burlington Truck Lines, Inc., Ext.—Iowa and Missouri 
Points, 9-13-56, Div. 1. 


26.43 Balance Traffic 


26.43 Since applicant is authorized to transport shipper’s finished glass 
containers to points in the origin states here involved, and since these return 
shipments will be picked up at the time deliveries are made, it is only logical 
and economically practical that applicant be authorized to perform the 
service. MC-52704, Sub 33, Glenn McClendon Ext.—Cullet, 9-21-56, Div. 1. 


26.43 Authority to transport cardboard and lumber used in the manu- 
facture, packing or shipping of clay products and fire clay as a return move- 
ment not only affords shippers of the outbound commodities a complete 
service, but also provides applicant with a source of revenue on its eastbound 
haul. MC-110478, Sub 4, Watkins Trucking, Inc., Ext.—Wisconsin, 9-20-56, 
Div. 1. 


26.7 Effect Upon Other Carriers 
26.71 Rights of Existing Carriers 


26.71 The existing motor carriers have been, and now are, moving 
substantial quantities of the commodities here involved in through-trailer 
service, and should not be subjected to the competition of an additional 
carrier without more convincing evidence than presented here. MO-111812, 
Sub 22, Midwest Coast Transport, Inc., Ext.—Iowa, .... M. C. C. 
9-4-56, Div. 1. 
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26.71 The existing carriers should have an opportunity to serve the 
Base to the full extent of their capacity before a new carrier is allowed to 
enter the field. MC-30819, Sub 52, Southern Pacific Transport Co. Ext.— 
Denison, Texas, 9-18-56, Div. 1. 

26.73 Motor Bus Carriers 7 

26.73 Exceptant’s authority is for “‘special operations’ while charter 
operations are proposed so that the degree of competition would be limited 
by the differing types of services and would thus deprive exceptant of no 
significant amount of traffic. 


Moreover the proposed service is by its character so different from the 
existing mass transportation media that it would not be seriously competitive 
with those carriers or deprive them of any substantial traffic. MOC-115188, 
Airport City Limousine Service Inc., Com. Car. App., .... M. C. C. ...., 
10-5-56, Div. 1. 


26.74 Motor Truck Carriers 


26.74 The opposing motor carriers are not presently handling any of 
the traffic in question and would not be adversely affected by the authorities 
to be granted herein. MC-50069, Sub 158, Refiners Transport & Terminal 


Corp. Ext.—Liquid Chemicals, .... M. C. C. ...., 9-10-56, Div. 1. 
To same effect: 
MC-112205, Sub 3, Leo G. Best Ext.—Barber, N. J., .... M.C.C....., 


10-2-56, Div. 1. 


26.74 The opposing carriers have substantial investments in equip- 
ment, and a grant of the authority sought would have a material adverse 
effect on their respective operations. MC-30887, Sub 194, Kenosha Auto 
Transport Corp. Ext.—Kenosha, Wis., .... M. C. C. ...., 9-26-56, Div. 1. 


27. Disposition of Applications 


27.1 Railroad Extensions 


27.11 Granted 
New York Central R. Co., Construction, F. D. 19434, 9-13-56 (Em- 


braced in F. D. 19433) 27.11* 
27.12 Denied 
Nashville, Chattanooga & St. Louis Ry. et al, Construction, F. D. 

18942, 9-4-56 27.12* 


27.2 Motor Bus Operations 
27.21 Granted 
Inter-City Transportation Co., Inc., MC-668, Ext. Sub 58, N. J., 


9-19-56 27.21* 
Airport City Limousine Service, Inc., MC-115183, Com. Car. App., 

10-5-56 27.21° 
27.22 Denied 
George Bell, MC-115487, Com. Car. App., 9-24-56 27.22* 


27.3 Motor Truck Common Carrier Operations 


27.381 Granted 
Alterman Transport Lines, Inc., MC-107107, Ext. Sub 66, Savannah, 











Ga., 9-4-56 ; aS: 27.31* 
Best, Leo G., MC-112205, Ext. Sub 3, Barber, N. J., 10-2-56 27.31% 
Bracey, Edward L. and Coleman Martin, MC-115762, Com. Car. 

App., 9-26-56 27.31 


Burlington Truck Lines, Inc., MC-107500, Ext. Sub 11, Iowa and 
Mo. Points, 9-13-56 27.31* 
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Clemmer, G. Lewis and C. P. Coffman, MC-115268, Ext. Sub 1, 
Roanoke, 9-11-56 

Direct Transport Co. of Ky., Inc., MC-114091, Ext. Sub 7, Between 
Louisville and Doe Run, Ky., 9-6-56 (Embraced in MC-112617, 


Sub 14) 

Hove Truck Line, MC-95084, Ext. Sub 29, Farm Implements, 
9-27-56 

Jeffries, H. J. Truck Line, Inc., MC-113459, Ext. Sub 10, Neb., 
9-21-56 


Liquid Transporters, Inc., MC-112617, Ext. Sub 14, Doe Run, Ky., 
9-6-56 (Embraced in MC-114091, Sub 7) 

Maas, J. H., MC-58212, Ext. Sub 5, Mont., 10-2-56 

Martin, Frank C., MC-115732, Sub 1, Com. Car. App., 9-26-56 

Mayhew, rerery Earl, MC-31509, Ext. Sub 1, Feed and Fertilizer, 

McClendon, Glenn, MC-52704, Ext. Sub 33, Cullet, 9-21-56 


Miller, Eldon, Inc., MC-92988, Ext. Sub 146, Davenport, Dubuque 
and Muscatine, Iowa, 9-4-56 


Miller, Eldon, Inc., MC-92983, Ext. Sub 149, Chicago, Ill., 9-27-56 

Miller Motor Line of North Carolina, Inc., J. Archie Cannon, Jr., 
Trustee, MC-110698, Ext. Sub 62, Jacksonville, Fla., 9-19-56 

Morgan Drive-Away, Inc., MC-103993, Ext. Sub 54, El Reno, Okla., 
9-12-56 (Embraced in MC-106398, Sub 52) 


National Trailer Convoy, Inc., MC-106398, Ext. Sub 52, El Reno, 
Okla., 9-12-56 (Embraced in MC-103993, Sub 54) 

Pehler & Sons, MC-5709, Ext. Sub 5, Bulk Feed and Fertilizer, 
10-2-56 

Pennsylvania Truck Lines, Inc., MC-19201, Ext. Sub 86, Hagers- 
town, Md., 9-27-56 

Pre-Fab Transit Co., MC-107295, Ext. Sub 44, Storage Tanks, 
9-17-56 

Producers Transport, Inc., MC-103880, Sub 152, Chemicals, 9-27-56 

Producers Transport, Inc., MC-103880, Ext. Sub 134, Liquid Chemi- 
cals, 9-10-56 (Embraced in MC-50069, Sub 158) 

Refiners Transport & Terminal Corp., MC-50069, Ext. Sub 158, 
Liquid Chemicals, 9-10-56 (Embraced in MC-103880, Sub 134) 

Robertson Transports, Inc., MC-110436, Ext. Sub 17, Montgomery 
County, 9-18-56 (Now entitled and renumbered MC-116077, 
Sub 6, Robertson Tank Lines, Inc., Ext., Montgomery County) 

Ruan Transport Corp., MC-107496, Ext. Sub 61, Fertilizer Ingre- 
dients and Liquid Fertilizer, 9-27-56 

Shaffer Trucking, Inc., MC-114569, Ext. Sub 4, Uncrated Cabinets, 
10-2-56 

Shea-Matson Trucking Co., MC-18350, Ext. Sub 20, Heavy Hauling, 
9-28-56 

Smith, M. E., MC-111997, Ext. Sub 4, South Bend, 9-18-56 

Southern Pacific Transport Co., MC-30319, Sub 52, Denison, Tex., 

Western Auto Transports, Inc., MC-8681, Ext. Sub 37, Rental 
Trailers, 9-12-56 

Wilson, R. B. “Dick”, Inc., MC-9895, Ext. Sub 83, Petroleum, 

9-12-56 
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, 27.82 Denied 
s 
= Bobroff, Louis, MC-40256, Ext. Sub 2, Points in W. Va., 9-19-56 27.32* 
Brue, R. A., MC-115675, Com. Car. App., 9-11-56 27.32* 
31 Hall’s Motor Transit Co., MC-67646, Ext. Sub 41, Curtiss, 9-25-56 
(Embraced in MC-35469, Sub 15) (Also embraced in MC- 
318 111611, Sub 13) 27.32* 
Kenosha Auto Transport Corp., MC-30837, Ext. Sub 194, Kenosha, 
ie Wis., 9-26-56 27.32° 
Lambert, Davis, MC-114990, Ext. Sub 1, Petroleum Products, 
319 9-19-56 27.32* 
131° Lincoln Moving & Storage Co., Inc., MC-339, Ext. Sub 4, Grant 
31° County, Wash., 8-30-56 27.32* 
E Midwest Coast Transport, Inc., MC-111812, Ext. Sub 22, Iowa, 
31° 9-4-56 27.32* 
318 Modern Transfer Co., Inc., MC-35469, Ext. Sub 15, 9-25-56 (Em- 
. braced in MC-67646, Sub 41) 27.32* 
1.319 Noerr Motor Freight, Inc., MC-111611, Ext. Sub 13, Karthaus, Pa., 
¥ ‘ 9-25-56 (Embraced in MC-67646, Sub 41) 27.32* 
81 Northern Transportation Co., MC-1849, Ext. Sub 77, Pahrump, 
‘ Nev. 27.32* 
81 Siegel, Payl and Ernest Parker, MC-115125, Sub 1, Com. Car. App., 
‘ 9-4-56 27.382* 
1.31 West Brothers, Inc., MC-3009, Sub 17, Hattiesburg, Miss., 9-4-56 
31° (Embraced in MC-F-5996) 27.32* 
real 27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 
1.31 
. American Highway Carriers, Inc. See: Louis Pieroni and Ray 
131° Pieroni 
131° Bakery Products Delivery, Inc., MC-113681, Ext. Sub 8, Newark, 
. N. J., 9-27-56 27.41* 
.31° Deioma Trucking Co., MC-44947, Ext. Sub 11, Ind. and Va., 
. 9-27-56 27.41* 
1.818 Miller, J. Tom, MC-70330, Ext. Sub 24, Paris, Texas, 9-11-56 27.41* 
. Picha, Joe, MC-104598, Ext. Sub 6, Des Moines, Iowa, 9-19-56 27.41* 
Pieroni, Louis and Ray Pieroni, MC-114816, Ext. Sub 1, Additional 
7.31* Territory, 9-27-56 (American Highway Carriers, Inc., substi- 
tuted as applicant, 3-27-56) 27.41* 
7.31* United Parcel Delivery, Inc., MC-82336, Ext. Sub 17, Salem and 
. Columbiana, 8-28-56 27.41* 
7.31° Victor Transit Corp., The, MC-41002, Ext. Sub 12, Five States, 
9-19-56 27.41* 
7.31° Watkins Trucking, Inc., MC-110478, Ext. Sub 4, Wis., 9-20-56 27.41* 
7.31° 27.42 Denied 
7.31* Hanz, Z. & L. Hanz, MC-115270, Cont. Car. App., 10-3-56 27.42* 
1.31¢ 27.5 Water Carrier Operations 
1.318 27.51 Granted 


Foss Launch & Tug Co., W-587, Ext. Sub 28, Indiana Island, 
8-28-56 
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28. Transfer, Modification or Revocation 


28.2 Modification 
28.22 Correction of Errors 


28.22 The inadvertent omission in the prior report of specific mention 
of Louisville is corrected herein. The grant of authority to serve that point 
is amply supported by the evidence. On reconsideration. MC-114816, 
Sub 1, Louis & Ray Pieroni Ext.—Additional Territory, 9-27-56, Div. 1. 


28.3 Revocation 
28.36 Past Unauthorized Operations or Violation of Law 


28.36 Prior to the hearing an offer of settlement was submitted to the 
Commission by the vendee under Sec. 5 (b) of the Administrative Procedure 
Act, admitting certain violations of the regulations. The offer was accepted 
by an appropriate order. MC-C-1872, L. C. Jones Trucking Co., Inc.— 
Investigation and Revocation, (Embraced in MC-F-5978), .... M. C. C. 

, 9-18-56, Div. 4. 


29. Abandonment 


29.1 Jurisdiction 
29.10 Generally 


29.10 The “railroad” includes a ferry used by, or operated in connec- 
tion with any railroad. Sections 1 (1) (a) and 1 (3) (a) of the Act. Since 
applicant sells through tickets involving movements over railroad lines and 
over the ferries herein, the abandonment of the ferry lines is subject to the 
prior issuance of a certificate of public convenience and necessity under 
Sec. 1 (18). On that basis the jurisdiction of the Commission is certain. 


The extension of any existing ferry route, or the commencement of 
additional routes cannot be undertaken unless and until, under Sec. 1 (18) 
of the Act, the Commission certifies that the public convenience and necessity 
require or will require the extended or additional line of railroad. It fol- 
lows as a corollary under the same Sec. of the Act, that no ferry route may 
be abandoned without there first having been obtained a certificate from 
the Commission permitting the proposed abandonment. See: 249 I. C. C. 
269; 252 1. C. C. 659; 267 I. C. C. 51; and 290 I. C. C. 809. 


Inasmuch as the applicant now performs the ferry service, its applica- 
tion under Sec. 1 (18) of the Act for a certificate permitting abandonment 
of a portion of its line of railroad, is within the scope of the Commission’s 
jurisdiction. The possibility that at the time the ferry service is terminated 
there might come into existence a legal cause of action or a state-granted 
franchise right might terminate, is not a bar to the Commission’s jurisdic- 
tion. F. D. 18781, N. Y. C. R. Co. Ferry Abandonment, ....I1.C.C....., 
9-27-56, Div. 4. 


29.18 Lines Included 


29.13 To reach the conclusion that discontinuance of the ferry passen- 
ger service only does not constitute an abandonment as defined in the Act 
because the applicant intends to transport freight traffic across the river, 
it must be established as a fact that the points from and to which freight 
service across the river is provided, and the routes used for that service, 
are the same as the points from and to, and the routes over which the 
passengers ferry lines operate. F. D. 18781, N. Y. C. R. Co., Ferry Aban- 
donment, .... I. C. C. ...., 9-27-56, Div. 4. 
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29.2 When Granted 


29.20 Generally 

29.20 Civil defense preparation is a governmental function which the 
railroads should not be required to subsidize by ig a. 4 monetary losses. 
F. D. 18781, N. Y. C. R. Co. Ferry Abandonment, ....I.C. C. ...., 9-27-56, 
Div. 1. 
29.25 Lack of Need 


29.25 Shippers who must be solicited to use the rail service evidently 
have no urgent need for it. See: 145 I. C. C. 289. KF. D. 19171, Barre & 
Chelsea R. Co. Abandonment, 9-19-56, Div. 4. 


29.4 Economic Effect 

29.45 Employees 

29.45 Since the proposed abandonment contemplates the discontinu- 
ance of all railroad operations by applicant, no conditions for the protection 
of employees will be imposed. See: 271 I. C. C. 391, 397. F. D. 19171, 
Barre & Chelsea R. Co. Abandonment, 9-19-56, Div. 4. 

29.45 Conditions similar to those prescribed in 257 I. C. C. 700 im- 
posed for the protection of employees affected by the abandonment author- 
ized. F. D. 18781, N. Y. C. R. Co. Ferry Abandonment, ....1.C.C. ...., 


9-27-56, Div. 4. 
29.8 Conditions 
29.80 Generally 


29.80 The small portion of the public which presently uses the appli- 
cant’s ferry service, and the consequent substantial operating losses suffered 
by the applicant, place no special responsibility upon the applicant to arrange 
substitute service. There is no basis for imposing conditions to that effect. 
Ff. D. 18781, N. Y. C. R. Co. Ferry Abandonment, .... I.C. C. ...., 9-27-56, 
Div. 4. 

29.81 Sale to New Operator 

29.81 Certificate subject to the condition that the applicant shall sell 
the line or any portion thereof, including such tracks and other facilities 
as may be essential to the continued operation of such line to any respon- 
sible person, firm, or corporation offering, within 40 days from the certificate 
date to purchase the same for continued operation and willing to pay not 
less than the fair net salvage value of the property sought to be purchased. 
F, D. 19171, Barre & Chelsea R. Co. Abandonment, 9-19-56, Div. 4 


29.9 Disposition of Abandonment Applications 
29.91 Granted 


B. & O. R. Co., F. D. 19166, Granted 9-5-56 29.91* 

Barre & Chelsea R. Co., F. D. 19171, Granted 9-19-56 29.91* 

Belvidere Delaware R. Co. et al, F. D. 19388, Granted 9-25-56 29.91* 

N. Y. Central R. Co. Ferry, F. D. 18781, Granted 9-27-56 29.91* 

Raritan River R. Co., F. D. 19439, Granted 9-18-56 29.91* 
3. FINANCE 


31. Jurisdiction 


31.3 Securities Subject to Authorization 
81.32 Bonds 


31.32 Sale by the Atlantic C. L. R. Co., of the Charleston & W. C. 
Ry. Co. series C bonds which are to be received by the A. C. L. in exchange 
for C. & W. C. series A and B bonds, will not constitute an issue of securities 
within the purview of Sec. 20a. In the absence of a condition, imposed in 
connection with their issue, restricting their further disposition, Commission 
authorization for sale of the C bonds by the A. C. L. is not required. F. D. 
19358, Charleston & W. C. Ry. Co. Bonds, etc., 9-6-56, Div. 4. 
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32. Security Issues 


32.6 Sale of Issues 
32.62 Competitive Bidding 


32.62 Competitive bidding should not be dispensed with because of an 
existing weakness in the bond market and a trend toward higher interest 
costs since such costs are likely to be equally reflected in terms negotiated 
privately without competitive bidding. 282 I. C. C. 610, 614. 

While the proposed issue by applicant probably would not command the 
same widespread attention and interest among investors and underwriters 
as would an issue by a larger carrier whose securities are regularly traded, 
applicants argument that, because of its size and the smallness of the issue, 
invitations to bid might escape possible purchasers is largely negatived by 
the stated willingness of the protestant to bid therefor. Application for 
exemption from sale at competitive bidding denied. F. D. 19449, Chicago & 
Iilinois Midland Ry. Co. Competitive Bidding Exemption, 9-25-56, Div. 4, 


33. Purpose of Issue 


33.0 Generally 


33.01 Guaranty of Subsidiary’s Obligation 


33.01 Application to assume obligation and liability with respect to 
bonds of W. J. & S. R. Co. as extended, dismissed: 


West Jersey & Seashore R. Co., Bonds, F. D. 19403, 10-3-56 (Em- 
braced in F. D. 9757) 33.01° 


33.1 Acquisition of Equipment 


33.11 Stock 


33.11 Issues of Capital Stock to Finance Acquisition of Equipment 
Authorized: 


Transcon Lines Stock, F. D. 19464, 9-26-56 33.11* 
83.12 Equipment Trust Certificates 


33.12 Issues of Equipment Trust Certificates to Acquire Equipment 
Authorized in the Following Proceedings: 


Missouri Pac. R. Co., F. D. 19423, 10-2-56 33.12* 
Pennsylvania R. Co., F. D. 19265, 9-4-56 33.12* 
Virginian Ry. Co., F. D. 19458, 10-2-56 33.12* 
38.13 Notes 


33.13 Note Issues to Finance Acquisition of Equipment Authorized: 
Refiners Transport & Terminal Corp., Note, F. D. 19473, 9-25-56 33.13* 


33.2 Additions & Betterments 


83.28 Motor Truck Terminals 


33.23 Issues of Securities for Acquisition, Construction or Betterment 
of Motor Truck Terminals Authorized: 


Interstate Motor Freight System, Notes, F. D. 19454, 9-19-56 33.23° 


33.3 Working Capital 


83.31 Motor Carrier 


33.31 Issue of Securities to Provide or Replenish Motor Carrier Work- 
ing Capital Authorized: 


Yosemite Park & Curry Co., Notes, F. D. 19451, 10-3-56 33.31* 
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33.4 Refinancing 
$3.41 Current Obligations 


33.41 Issues of Securities to Fund Current Obligations or Advances 
f an Authorized: 


an Refiners Transport & Terminal Corp., Note, F. D. 19473, 9-25-56 33.41* 
$3.48 Railroad 

' 

on 33.43 Issue of Railroad Securities to Refinance, Redeem, Refund Debt 

ded, or Retire Capital Stock Authorized: 


ity Charleston & Western Carolina Ry. Co., Bonds, etc., F. D. 19358, 





"tor Authorized, 9-6-56 33.43* 
+ 33.5 Issues Incident to Unification 
$8.53 Motor Truck 
33.53 Issues of Securities Incident to the Acquisition of Control, Prop- 
erty or Assets, or to Unification or Merger: 
Buch Express, Inc., Notes, F. D. 18972, ee to issue notes 
st to and assume obligations, denied, .... I. C. C. ...., 9-25-56 
(Embraced in MC-F-5940) 33.53* 
018 33.7 Employee Bonus Incentive Plans 
33.70 Stock Purchase Plans 
33.70 Authority granted to issue and sell to certain officers and key 
ne employees of the applicant and its affiliated companies, pursuant to the 


provisions of a restricted stock option plan, not exceeding 102,000 shares of 
applicant’s common stock of the par value of $2.50 each, the proceeds to be 
}.11* § used only for capital purposes. No objection to the application has been 
offered. F. D. 19474, Consolidated Freightways, Inc., Stock, 10-4-56, Div. 4 


ment 33.9 Stock Dividends or Splits 

.12* ff 88.91 Railroad 

3.12" 33.91 Issues of Capital Stock as Stock Dividends or Split Upon Rail- 
3.12 B road Stock Authorized: 

sel: Norfolk Southern Ry. Co., Stock, F. D. 19469, 9-27-56 33.91° 


313° 83.98 Motor Truck 


33.93 Issue of Stock Dividend or Stock Split of Capital Stock of Motor 
Truck Lines Authorized: 


Associated Truck Lines, Inc., Stock, F. D. 19472, 10-4-56 33.93* 
34. Alteration of Securities 
34.3 Maturities 


ment 


323° 





84.30 Generally 


V ork- 34.30 Authority granted to extend the date of maturity of mortgage 
bonds, to bear interest during the extended period at the rate of 4 percent 
per annum, and to make certain other modifications therein. F. D. 19403, 


31° 
, West Jersey & Seashore R. Co. Bonds, 10-3-56, Div. 4 (Embraces F. D. 9757). 
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4. SERVICE & OPERATIONS 
42. Terminal 


42.3 Loading & Unloading 
42.32 Livestock 


42.32 Complainant found entitled to compensation for services of load. 
ing and unloading livestock transported by defendants from or to complain. 
ant’s public stockyard, but not including the service of trailing or driving 
livestock from its pens to the pens maintained by the defendants alongside 
their tracks, from which or to which livestock is moved directly into or 
from the cars. 287 1.C.C. 109. No. 81715, Yellowstone Livestock Commis. 
sion v. Northern Pac. Ry. Co., .... I. C. C. ...., 9-7-56, Div. 2. 


42.32 The defendant’s duty to load or aimed the livestock does not 
include the service of trailing or driving the stock between the complainant's 
and the defendant’s pens. 287 I. C. C. 109. 


Reasonable value of the complainant’s services for loading and unload- 
ing livestock to and from the defendant’s cars at Lewistown, Mont., deter- 
mined. No. 81692, Central Montana Stockyards v. Chicago, M., St. P. & P. 
R. Co., .... I. C. C. ...., 9-11-56, Div. 3. 


42.5 Switching 
42.50 Generally 


42.50 The effect of the proposal to eliminate Sharp, La., from the 
switching limits of Baton Rouge, La., and cancel switching rates to and 
from Sharp, not being ascertainable, it cannot be found unreasonable on the 
ground that it would cause substantially higher charges which would be 
unreasonable or otherwise unlawful. I & S 6550, Switching Charges— 
Sharp, La., .... I. C. C. ...., 9-6-56, Div. 3. 


42.51 orp or Limits 


42.51 The reasonable weihitiaten of a switching district vary with the 
circumstances of each case. There is no way in which the Commission can 
arbitrarily gauge such limits. The extent and location of industrial areas, 
distance and other transportation conditions, and the competitive necessities 
of local shippers and receivers must be considered. I & S 6550, Switching 
Charges—Sharp, La., ....1.C. C. ...., 9-6-56, Div. 3. 


5. RATE STRUCTURE 
53. Rate Adjustments 
53.0 Generally 


53.00 Basic Policy 


53.00 Rates and charges must be stated with certainty. MO-C-1769, 
athe fo of Deadhead Rates or Charges on One-Way Charter Parties, 
. C. C. ...., 9-21-56, Div. 2. 


53.2 Rate Groups 
53.28 Terminal Areas 


53.28 Schedules establishing and defining terminal areas exceeding 
territorially the terminal areas prescribed for freight forwarders in Ex Parte 
No. MC-37, 46 M. C. C. 665, and supplemental reports therein, found un- 
lawful because in violation of orders entered in that proceeding. Respond- 
ents are free to seek relief from unduly onerous requirements by appropriate 
pleadings in that proceeding. I & S 6882, Freight Forwarder Terminal 
Areas, .... I. C. C. ...., 9-20-56, Div. 3. 
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53.3 Class Rates 
53.80 Generally 


53.30 The classification generally imposes the highest rate which a 
particular commodity should bear under normal conditions. A commodity 
er exceptions rate which is higher than the corresponding class rate is an 
abnormality which requires special justification. 288 I. C. C. 371, 375; 


— 291 I. C. C. 21; 294 I. C. C. 307. No. 31459, Stewart Co., Inc. v. Atchison 
ving 7. & S. F. Ry. Co., .... 1. C. C. ...., 9-12-56, Div. 2. 

= 53.7 Minimum Weights 

mis- § 53.73 Multiple Vehicle Loads 

net 53.73 Motor-carrier minimum weights which exceeded the individual 
ant’s capacities of the proponents’ vehicles have been approved where, as here, 


a competitive necessity was shown and substantial utilization of each vehicle 
used resulted. 63 M. C. C. 430. I & S M-7859, Rayon Fibre—New York, 
load- § N. Y. to Lexington, N. C., 9-21-56, Div. 2. 


& P. 54. Joint or Through Routes, Rates & Divisions 


54.8 Cancellation of Joint Routes or Rates 
54.81 One of Several Routes 


the 54.81 The burden of proof that a proposed cancellation of any through 
and § Toute or joint rate, without the consent of all parties thereto or authorization 
1 the @ by the Commission, is consistent with the public interest, is upon the carrier 
d be @ Or carriers proposing such cancellation. I & S 6415, Cancellation of Routing, 
— Paper, Gainesville Midland R. Co., .... I. C. C. ...., 9-13-56, Div. 2. 


54.84 Circumvention of Order Requiring Maintenance of 


54.84 Schedules proposing cancellation of through routes on phosphate 

1 the B rock, in carloads, from points on the Seaboard A. L. R. Co. south of Jack- 

| Cal @ sonville, Fla., to certain destinations on the Atlantic C. L. R. Co. and points 

reas, # north and west thereof in southern, central, western trunkline, and south- 

sities § western territories found violative of the amended order in 291 I. C. C. 329. 

hing § schedules ordered canceled. I & S 6495, Routing—Cancellation—Phosphate 
Rock—SAL-ACL, .... I. C. C. ...., 9-26-56, Div. 3. 


55. Competitive Ratemaking 


55.0 Generally 
55.01 Right to Meet Competition 


55.01 The traffic in foodstuffs is highly competitive, and the re- 
769, § spondent is entitled to meet the existing competition if he can do so at 
ties, § Teasonable rates. I & S M-7629, Foodstuffs—From and to Chicago and 
Wisconsin Points, .... M. C. C. ...., 9-5-56, Div. 2. 


55.01 That a carrier may voluntarily publish under the force of com- 
pelling competition rates on a level which it might not be required to main- 
tain, has long been established. I & S 6307, Grain from Groups I and J 
ding Origins to Pacific Coast, .... I. C. C. ...., 9-24-56, Commission. 


arte 55.01 One of the petitioning railroads regards the threat of diversion 
| ul- § to trucks as serious, and this circumstance is entitled to considerable weight 
ond- § in view of the important interest of that railroad in the movement. No. 
riate 28881, Bituminous Coal Rates Within Illinois, .... I. C. C. ...., 10-1-56, 
ninal § Commission. 
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55.2 Destructive Competition 
55.21 Rail v. Water 


55.21 In determining whether a special case exists justifying fourth. 
section relief in a competitive situation, the Commission has consistently 
required a showing that the proposed rate would be no lower than necessary 
to meet the competition encountered. The evidence is convincing that the 
proposed rate would result in diversion of all or practically all of this traffic 
to the all-rail routes. I & S 6424, Ingot Molds—Pa. to Alabama City, Ala., 
dane. ae ae ee , 9-5-56, Div. 2. 


55.23 Rail v. Motor Carrier 


55.23 ‘The establishment of the proposed motor-carrier rates lower 
than the rates of the railroads in this instance would not, it appears, from 
the facts presented, result in destructive competition because the considered 
traffic is not being transported by the rail protestants and there is no indi- 
cation that it would move under the present rates maintained by them. 
I bi - +78 Cement, Lime, and Mortar—Dick Dreher, .... M. C.C. ...., 
9 6 Vv 


55.24 Motor Carrier 


55.24 The proposed reductions would have a destructive effect upon 
the present rate levels to other points. Found that suspended schedules 
would constitute an unfair and destructive competitive practice. I & § 
M-8019, Chemicals—Baltimore, Md. to Ohio, .... M. C. C. , 9-13-56, 
Div. 3. 


55.8 Compensativeness 


55.82 Rail Rates 


55.82 For the short tariff route distances of 577 and 505 miles the 
proposed rates will yield 69.3 and 71.3 cents a car-mile. Over the most 
circuitous route of record the earnings will be 50 cents a car-mile. The 
class I railways of the eastern district earned in 1954 on all traffic 51 cents 
per loaded car-mile for an average haul of 192.56 miles. Average expenses 
were 37 cents. Proposals found reasonably compensatory. I & S 6586, 
age Coal Tar—Ohio to Edgewater, N. J., .... I. C. C. ...., 8-27-56, 
Div. 2. 


56.82 Over the short tariff route, the proposed rate would yield 9.2 
mills a net ton-mile and 45.8 cents a car-mile at the minimum weight and 
59.8 cents at an average weight of 58.25 tons. Over the longest indirect 
route, 49 percent circuitous, the yield would be 6.2 mills a net ton-mile, 
30.8 cents and 40.2 cents a car-mile at the carload minimum and average 
weight, respectively. The car-mile earnings, particularly based on the 
average weight, compare favorably with those upon which fourth-section 
relief has been granted in other proceedings. See: 272 I. C. C. 781 and 
287 I. C. C. 128. : a? = aa Molds—Pa. to Alabama City, Ala., 
oldie <i he 2Gh. , 9-5-56, Div. 2. 


55.82 The proposed rate compares favorably with rates from and toa 
number of other points for comparable distances and would yield revenue 
of 45.9 cents a car-mile for the round trip of 118 miles. The line-haul 
carrier’s average revenue and expense per car-mile in 1955 were 46.19 and 
26.05 cents, respectively. The proposed rate appears to be reasonably 
compensatory. I & S 6580, Petroleuam—Chattanooga Group to Scottsboro, 
iin, os tT. CS , 9-20-56, Div. 2. 


55.82 Although the proposed rate is below a maximum reasonable 
level, it compares favorably with various barge-competitive and truck- 
competitive rail rates on coal referred to in the record, and may be con- 
sidered to be above a minimum level. No. 28881, Bituminous Coal Rates 
Within Illinois, .... I. C. C. , 10-1-56, Commission. 
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57. Tariffs 


57.3 Interpretation 
57.388 Intent of Framers 


57.33 Inasmuch as the rules referred to are not ambiguous, it would 
be improper to consider the purpose or intent of the tariff publisher. No. 
31769, Wm. Schluderberg-T. J. Kurdle Co. v. Pennsylvania R. Co., 

; : , 8-29-56, Div. 2. 
57.36 Specific v. General Provision 


57.86 Where a commodity is included in more than one tariff designa- 
tion, that which is more specific is applicable. 2101. C. C. 301; 2841. C. C. 
329, 332. No. 31887, Thomas J. Lipton, Inc. v. N. Y. C. R. Co., .... I. C. C. 

, 9-18-56, Div. 2 


58. Charges 


58.0 Generally 
58.04 Provisions Considered 


58.04 Tariff provisions interpreted and found applicable on one-way 
charter party movements by motor common ¢arriers of passengers. MC-C- 
1769, Computation of Deadhead Rates or Charges on One-Way Charter 
Parties, .... M. C. C. , 9-21-56, Div. 2. 


6. RATE LEVEL 
60. Generally 


60.0 Administrative Policies 
60.05 Volume of Traffic 


60.05 While the volume of movement is important in determining the 
reasonableness of rates, it is not the sole factor to be considered. No. 31809, 
Foote Mineral Co. v. Southern Ry. Co., .... I. C. C. , 9-26-56, Div. 2. 


60.07 Past or Future Reasonableness 
60.07 It has not been the policy of the Commission to impose the 
retroactive application of reconsignment provisions. 216 I. C. C. 683. 


No. 31769, Wm. Schluderberg-T. J. Kurdle Co. v. Pennsylvania R. Co., .... 
‘ , 8-29-56, Div. 2. 


60.3 Conformity With Fourth Section Principles 


60.88 Through v. Aggregate of Intermediate Rates—Rail 


60.33 Proposed rates higher than those from more distant points may 
not be approved in the absence of special justification. I & S M-7629, 
Foodstuffs—From and to Chicago and Wisconsin Points, .... M. C 
9-5-56, Div. 2. 


60.34 Through v. Aggregate of Intermediate Rates—Motor Carrier 

60.34 One-factor rates which exceed the aggregate of intermediate 
rates are prima facie unreasonable. 32 M.C. C. 10. MO-C-1886, Fred C. 
Fielding v. Arrowhead Freight Lines, Ltd., et al, .... M. C. C. , 8-24-56, 
Div. 3. 


60.4 Reasonableness of Combination of Local Rates 
60.42 Applicable Combination 


60.42 It is true that the rates assailed, if regarded as through rates, 
are out of line with the rates prescribed, but it must be recognized that the 
instant shipments involved separate and distinct movements with two rate 
factors, and these factors are not at variance with the prescribed measure 
of reasonableness. No. 31769, Wm. Schluderberg-T. J. Kurdle Co. v. Penn- 
sylvania R. Co., .... I. C. C. , 8-29-56, Div. 2. 
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62. Rate Comparisons 


62.0 Generally 
62.01 Standard of Reasonableness 


62.01 One of the best tests of the reasonableness of a rate is by com- 
paring it with other rates on the same or similar commodities moving 
between other points in the same general territory. No. 31567, Economy 
Block Co. v. B. & O. R. Co., .... I. C. C. ...., 9-26-56, Div. 3. 

To Same Effect: 


MC-C-1836, Fred C. Fielding v. Arrowhead Freight Lines, Ltd., .... 
M. C. C. ...., 8-24-56, Div. 3. 


62.04 hentia of Compared Rates 


62.04 Truck competitive rates do not afford a proper basis for maxi- 
mum a rates on other products. No. 31809, Foote Mineral Co, y, 
Southern Ry. Co., .... I. C. C. ...., 9-26-56, Div. 2. 


62.07 Rate via mianaiaes Route 


62.07 Although no presumption of unreasonableness attaches to a rate 
over a particular route because a lower rate applies over another route, 
the shipper should not be denied a reasonable rate merely because it could 
have been secured by use of another route, 58 I. C. C. 42, 44. No. 81567, 
Economy Block Co. v. B. & O. R. Co., .... I. C. C. ...., 9-26-56, Div. 3, 


63. Value of Service 


63.5 Semi-Processed Material 
63.59 Scrap, Slag & Waste Material 


63.59 Scrap iron is a low-valued commodity which generally moves at 
relatively low rates. MC-C-1886, Fred C. Fielding v. Arrowhead Freight 
Lines, Ltd., et al, .... M. C. C. ...., 8-24-56, Div. 3. 


64. Compensativeness 


64.0 Generally 
64.07 Vehicle Mile Earnings 


64.07 While both ton-mile and car-mile yields merit consideration, the 
latter are of more significance in determining the compensatory character 
ef rates on heavy-loading commodities. F. S. A. 81028, Ethylene Glycol 
Between Velasco, Texas and Graingers, N. C., .... I. C. C. ...., 9-6-56, 
Div. 2. 


64.1 Ascertainment of Costs 
64.10 Cost Elements 


64.10 Inasmuch as the respondent is a new carrier and has had no 
experience as yet with the proposed transportation, it was necessary for him 
to estimate the prospective costs. Motion to strike the estimate on the 
ground that no foundation exists therefor, overruled. I & S M-8026, Cement, 
Lime, and Mortar—Dick Dreher, .... M. C. C. ...., 9-6-56, Div. 2. 


64.11 Average Costs 


64.11 The infirmity of system average truck-mile expenses as an aid 
in the determination of the compensatory character of rates has been pointed 
out. See: 61 M. C. C. 319, 327 and Volume 16, Interstate Commerce Acts 
Annotated, note 102, page 12885. This infirmity is not cured by restricting 
the showing of average expenses to the line-haul operations of a carrier, 
particularly where, as here, the record is lacking as to the average haul of 
the carriers embraced in the study. Quite obviously the anh 3 on a particular 
commodity would vary with the length of the haul. MC-O-1860, Union City 
Transfer v. Heavy Haulers, Inc., et al, .... M. C. C. .... , 9-56-56, Div. 2. 
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64.11 While system averages are not controlling in determining the 
compensatory nature of an individual operation, they ordinarily have some 
probative value. I & S M-8019, Chemicals—Baltimore, Md. to Ohio, 


M. C. C. ...., 9-13-56, Div. 3. 
64.11 Average system costs do not necessarily reflect the actual cost 
‘Om- of performing service between two points over a specific route. No. 31809, 
= Foote Mineral Co. v. Southern Ry. Co., .... I. C. C. ...., 9-26-56, Div. 2. 


64.11 Ordinarily, average results from all traffic are not regarded as 
significant in the determination of the compensatory character of particular 
rates, and this is peculiarly true where, as here, the revenues are predicated 
on a minimum of 100,000 pounds. I & S 6400, Steel Sheet and Plate— 


Chicago to Beardstown, Ill., .... I. C. C. ...., 9-25-56, Div. 2. 

64.11 The respondent primarily performs a line-haul service with a 
axi- minimum of terminal operations, and system-average expenses are fairly 
 ¥, representative of the costs of particular movements. I & S M-7764, Rate 

: Restrictions—Arkansas to the South, .... M. C. C. ...., 8-28-56, Div. 2. 


64.11 Average truck-mile expenses of carriers of general freight which 
include less-than-truckload and short haul traffic, do not reflect the re- 


rate spondent’s costs of handling truckloads of cement, lime, and mortar from 
ute, Rapid City to Culbertson, Plentywood, and Glasgow. 1&8 one Cement, 
“4 Lime and Mortar—Dick Dreher, .... M. C. C. ...., 9-6-56, Div. 

7. 3. 66. Class Rates 


66.5 Semi-Processed Material 
66.59 Scrap, Slag & Waste Material 


66.59 Rate charged on shipments of scrap iron and steel from Hender- 

son, Nev., to Los Angeles and Compton, Calif., found unjust and unreason- 

3 at able. Reasonable rate determined. MC-O-18386, Fred C. Fielding v. Arrow- 
ight head Freight Lines, Ltd., et al, .... M. C. C. ...., 8-24-56, Div. 3. 


66.7 Machinery, Equipment, Implements & Appliances 
66.71 Agricultural 


66.71 Upon further hearing, rate on agricultural tractors, in carloads, 
from Dearborn and Detroit, Mich., to Stewart, Tex., found inapplicable, and 
the rates on like traffic from the same origins to numerous destinations in 


the Texas found not shown to be unjust or unreasonable in the past, but unjust 

cter and unreasonable for the future. Lawful rates prescribed, and reparation 

ycol awarded on shipments to Stewart. Prior findings, 294 I. C. C. 625, modified. 

56, No. 31459, Stewart Co., Inc. v. A., T. & 8. F. R. Co., etal, .... 1.0. C....., 
9-12-56, Div. 2. 


67. Commodity Rates 
67.1 Products of Agriculture 


| no 67.11 Grain & Products 

him 67.11 Upon further hearing and reconsideration, proposed reduced 
the rail rate on sorghum grains, in carloads, from transcontinental origin groups 
ent, I and J to Pacific South coast destinations found not shown to be just and 


reasonable without prejudice to the filing of schedules in conformity with 
the views expressed herein. Prior report, 296 I. C. C. 306. I & S 6807, 





Grain from Groups I and J Origins to Pacific Coast, .... I. C. C. ...., 
= 9-24-56, Commission. 
Acts 67.12 Vegetable Fibers & Leaf Tobacco 
ting 67.12 Proposed reduced truckload rate on rayon staple fiber from 
ier, New York, N. Y., to Lexington, N. C., found not shown to be just and reason- 
1 of able. Schedules ordered cancelled and proceeding discontinued, without 
ular prejudice to the filing of schedules in conformity with findings made. 


I & S M-7859, Rayon Fibre—New York, N. Y., to Lexington, N. C 
a ..+-, 9-21-56, Div. 2. 
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67.2 Animals & Rough Products 
67.22 Kine 


67.22 Rates charged on cattle in carloads from Greenville, Ohio, to 
Baltimore, Md., found not shown to have been inapplicable, unjust, or un- 
reasonable. No. 831769, Wm. Schluderberg-T. J. Kurdle Co. v. Pennsylvania 
R. Co., .... I. C. C. ...., 8-29-56, Div. 2 


67.22 On reconsideration, findings in prior report, 296 I. C. C. 433, 
that rates on edible livestock, in carloads, from origins in Idaho, Montana, 
Nevada, and Oregon to certain destinations in California were applicable 
and not shown to have been unjust or unreasonable, except on shipments 
moved over routes which, within the meaning of section 15(4) of the 
Interstate Commerce Act, did not require short-hauling an originating 
carrier, modified in part. Reparation awarded. No. 31250, Corn Fed 
Cattle Co. v. Southern Pacific Co., et al, .... I. C. C. ...., 8-29-56, Com- 
mission. 


67.3 Rough Products of Mines 
67.31 Coal & Coke 
67.31 Proposed reduced rates on crude coal tar, in tank cars, from 
Youngstown and Cleveland, Ohio, to Edgewater, N. J., found just and 
reasonable. 


Authority granted, on conditions, to establish and maintain the fore- 
going rates without observing the long-and-short-haul provisions of Sec. 4 


of the Interstate Commerce Act. I & S 6586, Crude Coal Tar—Ohio to 
Edgewater, N. J., .... I. C. C. ...., 8-27-56, Div. 2 (Embraced in No. 
32002). 


67.31 Upon petition of respondents, order of July 10, 1950, entered 
in connection with second report on further hearing, 277 I. C. C. 4965, 
modified so as to permit establishment of a rate of $1:96 per net ton on 
fine bituminous coal from mines in the Fulton-Peoria district of Illinois 
to Dixon, Ill. Other prior reports, 263 I. C. C. 179 and on I. C. C. acpees 
No, 28881, Bituminous Coal Rates Within M[linois, ... Cc. C. 
10-1-56, Commission. 


67.82 Earth & Ores 


67.82 Rates on spodumene ore, in carloads, from Kings Mountain, 
N. C., to Sunbright, Va., found unjust and unreasonable. Just and reason- 
able rate prescribed, and es hr -: awarded. No. 31800, Foote Mineral 
Co. v. Southern Ry. Co., .... 1. C. C. ...., 9-26-56, Div. 2. 


67.5 Semi-Processed Material 
67.52 Refined Petroleum & Oils 
67.52 Proposed reduced rate on ingot molds and related articles, in 


carloads, from Neville Island, Pa., to Alabama City, Ala., found not shown 
to be just and reasonable. 


Authority to establish and maintain the proposed rate without observ- 
ing the long-and-short-haul provision of Sec. 4 of the Interstate Commerce 
Act denied. I & S 6424, Ingot Molds—Pa. to Alabama City, Ala., 

I. C. C. ...., 9-5-56, Div. 2 (Embraced in F. 8. A. 30649). 


67.52 Proposed reduced carload rate on petroleum products from 
Chattanooga, Tenn., and nearby points grouped therewith, to Scottsboro, 
Ala., found just gg reasonable. I & S 6580, Petroleum—Chattanooga 
Group to Scottsboro, Ala., .... I. C. C. ...., 9-20-56, Div. 2. 














NOVEMBER, 1956 239 





67.52 In I & S 6190, reduced carload rates on described petroleum 
products from Chattanooga, Tenn., (Lookout Mountain, Ga.) to Harriman 
and Sunbright, Tenn., found just and reasonable. Findings in prior report, 
297 1. C. C. 403, reversed. 

In I & S M-5762, reduced truckload rates on described petroleum 
products from Lookout Mountain to Harriman and Sunbright found not 
shown to be just and reasonable. Findings in prior report affirmed. I&S8S 
6190, Petroleum Products from Chattanooga to Tennessee, .... I. C. C. 

, 9-24-56, Div. 3 (Embraced in I & S M-5762). 


67.54 Industrial Chemicals & Acids 

67.54 Proposed reduced rate on methanol, in carloads, from South 
Point, Ohio, to Baltimore, Md., and Philadelphia, Pa., found lawful. 

Authority granted to establish the proposed rate to Baltimore and 
Philadelphia, and to maintain higher rates from and to intermediate points. 
I & S 6515, Methanol—South Point, Ohio, to Baltimore and Philadelphia, 
.... LC. C. ...., 9-19-56, Div. 2 (Embraced in F. S. A. 31129). 

67.54 Proposed reduced rate on sodium chromate and potassium bi- 
chromate, in straight or mixed truckloads, minimum 25,000 pounds, from 
Baltimore, Md., to Akron, Cleveland and Copley, Ohio, found not shown to 
be foere- and reasonable. I & S M-8019, Chemicals—Baltimore, Md., to Ohio, 

. M. C. C. ...., 9-13-56, Div. 3. 

67.54 Peoneeal reduced rate on ethylene and diethylene glycol, in 
tank-car loads, from Orange, Tex., to points in the outer zone of the Chicago, 
Ill., switching district, found just and reasonable. 


Authority granted to establish and maintain the proposed rate without 
observing the long-and-short-haul and aggregate-of-intermediates provisions 
of Sec. 4 of the Interstate Commerce Act. I & -4 6548, Ethylene and 
Diethylene Glycol—Orange, Tex., to Chicago, . C. C. ...., 8-28-56, 
Div. 2 (Embraced in F. S. A. Nos. 31417 and sizisy, 


67.54 Authority granted on conditions, to establish and maintain rates 
on ethylene glycol, in tank-car loads, between Velasco, Tex., on the one hand, 
and Graingers, N. C., on the other, without observing the long-and-short-haul 
provision of Sec. 4 of the Interstate Commerce Act. Application in all other 
respects denied. F. 8S. A. 31023, Ethylene Glycol Between Velasco, Tex., and 
Graingers, N. C., .... I. C. C. ...., 9-6-56, Div. 2. 


67.57 Fertilizer 


67.57 Authority granted, on conditions, to establish and maintain 
rates on phosphate rock, in carloads, from the pebblerock district of Florida 
to Mobile, Ala., without observing the long-and-short-haul provision of 
Sec. 4 of the Interstate Commerce Act. F. 8S. A. 30618, Phosphate Rock— 
Florida to Mobile, Ala., .... 1. C. C. ...., 8-14-56, Div. 2. 


67.59 Scrap, Slag & Waste Material 

67.59 Rates charged on expanded slag, in carloads, from South Chi- 
cago, Ill., and Hammond, Ind., to Truesdell, Racine, Milwaukee, Wauwatosa, 
West Allis, and Menomonee Falls, Wis., found to have been and to be unjust 
and unreasonable, and in certain instances inapplicable. Just and reason- 
able rates prescribed. Waiver of collection of undercharges authorized, and 
reparation awarded. No. 31567, Economy Block Co. et al v. B. & O. R. Co. 
etal, ....1.C.C. ...., 9-26-56, Div. 3. 


67.6 Industrial Manufactures 


67.61 Iron & Steel Articles 


67.61 On reconsideration, reduced rate on steel sheet and plate, in 
carloads, from Chicago and South Chicago, Ill., and East Chicago, Indiana 
Harbor, and Gary, Ind., to Beardstown, Ill., found not shown to be just and 
reasonable. Prior findings, 297 I. C. C. 707, reversed. I & S 6400, Steel 
Sheet and Plate—Chicago to Beardstown, m., we a. G. Go. 62, 25- 56, 
Div. 2 (Embraced in F. S. A. 30485). 
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67.64 Construction Material 


67.64 Proposed truckload rates on cement, mortar, and lime from 
Rapid City, 8S. Dak., to Culbertson, Plentywood, and Glasgow, Mont., found 
not shown to be unlawful. I & S M-8026, Cement, Lime and Mortar—Dick 
Dreher, .... M. C. C. ...., 9-6-56, Div. 2. 


67.64 Rates charged on corrugated transite, in carloads, from Wau- 
kegan, Ill., to Watson, Calif., found applicable and not shown to have been 
unjust or unreasonable. No. 831818, Marine Engineering & Supply Co., et al 
v. Alton & Southern R., et al, .... I. C. C. ...., 8-27-56, Div. 2. 


67.65 Paper & Products 


67.65 Rate on paper boxes or cartons, in carloads, from Ilchester, 
Baltimore, and Ellicott City, Md., to Memphis, Tenn., found applicable and 
not shown to have been unjust, unreasonable, or otherwise unlawful. No. 

gs i ache als la iat tae aatan ia oeee LO. C. 2.20, 9-14-56, 
Div. 3. 


67.7 Machinery, Equipment, Implements & Appliances 
67.70 Generally 


67.70 Upon reconsideration, proposed truckload rate on electrical ap- 
pliances, or parts thereof, from Anderson, Ind., to Rock Island, IIll., found 
just and reasonable. Prior findings reversed. I & S M-7659, Electrical 
a . Anderson, Ind., to Rock Island, Ill., .... M. C. C: ...., 9-21-56, 

iv. 2. 


67.72 Industrial 


67.72 Motor common-carrier distance rates on pipe, casing, and oil- 
well tubing and related articles, moving in interstate or foreign commerce 
between points in Texas, found not shown to be unjust, unreasonable, or 
otherwise unlawful. MC-C-1860, Union City Transfer, et al v. Heavy Haulers, 
Inc., et al, .... M. C. C. ...., 9-56-56, Div. 2. 


67.8 Necessaries 
67.81 Manufactured Foods , 


67.81 Reduced truckload and less-than-truckload rates on foodstuffs 
and certain other commodities, from and to Chicago, Ill., and points in 
Wisconsin, found just and reasonable in certain instances and not shown to 
be just and reasonable in other instances. Schedules, to the extent found 
not shown to be lawful, ordered canceled. I & S M-7629, Foodstuffs— 
From and to Chicago and Wisconsin Points, .... M. C. C. ...., 9-5-56, 
Div. 2. 


67.81 Rates sought to be collected on dry soup ingredients (soup mix), 
in carloads, from Albion, N. Y., and ‘Hoboken, N. J., to transcontinental 
destinations found applicable, and not shown to have been or to be unjust, 
unreasonable, nor unduly prejudicial. No. 31887, Thomas J. Lipton, Inc. 
v. New York C. R. Co., et al, .... I. C. C. ...., 9-18-56, Div. 2. 


7. EQUALITY OF CHARGES 
70. Generally 


70.2 Rate Adjustment or Practices 
70.20 Generally 


70.20 That transportation charges increase with the distance from 
consumer markets is economically sound and normally may not be overcome 
except by a showing of some extraordinary circumstance. Nor can rates be 
adjusted to deprive a point of the benefit of a natural marketing advantage 
by reason of its geographical location. See: 297 I. C. C. 7 and 266 I. C. C. 
331. I & S M-8019, Chemicals—Baltimore, Md. to Ohio, .... M.C.C....., 
9-13-56, Div. 3. 
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70.21 Grouping 


70.21 The respondents have the right to initiate limitations in their 
destination grouping; but in the absence of any showing that their failure 
to do so results in a source of undue preference or prejudice, no basis is 
afforded for a condemnation of B origin groupings here re. Ia&s8 
6307, Grain from Groups I and J Origins to Pacific Coast, .... 1.C.C. ...., 
9-24-56, Commission. 


70.4 Preference of Point or Territory 
70.40 Generally 


70.40 Establishment of the proposed rate will remove the apparent 
undue preference and prejudice existing by reason of the same water-com- 
pelled rate being applicable from more distant ports. I & S 6548, Ethylene 
and Diethylene Glycol—Orange, Texas to Chicago, .... I. C. C. ...., 


§-28-56, Div. 2. 
71. Intermediate Charges 


71.1 Competition of Direct Route 
71.11 Movement Over Direct Route 


71.11 The proposed rates are made to meet a direct truck haul from 
points in groups I and J to the west coast, and to require respondents to 
apply such reduced rates over extremely circuitous or back-haul routes 
sought by the protestants would result in wasteful transportation not neces- 
sary to the purpose for which these rates have been eropenes, I & 8 6307, 
Grain from Groups I and J Origins to Pacific Coast, .... I. C. C. ...., 
9-24-56, Commission. 


74. Undue Preference or Prejudice 


74.1 Competition Between the Preferred & the Prejudiced 
74.10 Generally 


74.10 General declarations as to competition or disadvantage are in- 
adequate to support a finding of undue prejudice; and in view of the differ- 
ences in the densities and values of the considered soup mix and canned 
soups, there does not exist the substantial similarity of transportation con- 
ditions necessary as a ane to such a finding. No. sg Thomas J. 
Lipton, Inc. v. N. Y¥. C. R. Co., - LC. C. ...., 9-18-56, Div. 


74.10 The protestants iit at Sharp are not in psi Be with 
any commercial interests at Baton Rouge; and the elimination of Sharp 
from the Baton Rouge switching limits cannot create undue preference and 
prejudice as between them and industries at Baton Rouge. I & S 6550, 

Charges—Sharp, La., .... I. C. C. ...., 9-6-56, Div. 3. 


74.3 Injury to Complainant 
74.30 Generally 


74.30 The lack of transit arrangements in groups G and H on grain 
originating in groups I and J may be disadvantageous to the protestants; 
but the fact that it would require substantially more service than would be 
required on shipments routed direct to the west coast invalidates any claim 
of prejudice which is undue. 


The respondents have shown that the proposed rates are reasonably 
graded according to short-line distances; and since their proposal would 
allow the protestants rates which are relatively no higher than those afforded 
other shippers in the area, no basis exists for a Foon of Ap pe which 
is undue. I & S 6807, Grain from Groups I and J Origins to Pacific Coast, 
-... LC. CO. ...., 9-24-56, Commission. 
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8. UNIFICATIONS 
80. Generally 


80.0 Jurisdiction 
80.01 Generally 


80.01 At the time Murray acquired control of Cotton State, both were 
operating in interstate or foreign commerce with more than 20 vehicles. The 
fact that both operated solely in Alabama did not relieve them of the obli- 
gation of securing prior approval by the Commission of the acquisition under 
Sec. 5, as that section contains no exemption applicable to such a trans- 
action. MC-F-5996, West Bros., Inc.—Pur.—E. A. Murray and Murray 
Motor Transport, Inc., vere % Cc. Cc. , 9-4-56, Div. 4. 

80.01 Who controls the operations inesived in a Sec. 5 proceeding 
is always at issue, whether or not specifically raised by interveners. Whether 
the considered operations have been brought under unlawful control by the 
parties without obtaining the Commission’s authorization is also a matter 
to be considered in determining whether approval would be in the public 
interest. MC-F-6108, Service Trucking Co., Inc.—Pur. (portion)—James F. 
Black, 9-4-56, Div. 4. 


80.01 Under the broad provisions and purposes of Sec. 5 of the Act 
the expression “engaged in transportation” must be construed in the light 
of carrier duty or obligation, rather than limited merely to the actual per- 
formance in personam of the character of work known as transportation. 
See: 257 I. C. C. 796. See also, Sec. 1(3)(a) of the Act for consideration 
of the term “railroad.” A nonoperating carrier by railroad is a ‘“‘carrier” 
as that term is used in Sec. 5. F. D. 19821, Minneapolis, N. & 8S. Ry. Merger, 
9-4-56, Div. 4. 


80.08 Entire Transaction 


80.03 The so-called distribution in liquidation of the alleged non- 
carrier corporation whereby its land and track properties would be conveyed 
to its largest shareholder, the carrier applicant, for merger with the proper- 
ties of the applicant, is a merger transaction subject to Commission juris- 
diction under Sec. 5(2) of the Act; and the omission of the liquidating 
carrier as a joint applicant is immaterial. Compare 6 M. C. C. 781 and 
36 M. C. C. 159. F. D. 19321, Minneapolis, N. & 8S. Ry. Merger, 9-4-56, 
Div. 4. 


80.2 Requisite Proof 


80.20 Generally 


80.20 Before a transaction subject to Sec. 5 of the Act may be ap- 
proved, the transaction must be found to be consistent with the public 
interest. MC-F-6098, Overseas Transportation Co., Inc.—Control—South 
Florida Freightways, Inc., .... M. C. C. , 8-31-56, Div. 4. 


81. Control of Two or More Carriers 


81.0 Generally 
81.00 Jurisdiction 


81.00 As to the acquisition of control, the Commission’s jurisdiction 
under Sec. 5(2) is not precluded by the fact that one of the controlled 
carriers operates solely under the second proviso of Sec. 206(a)(1). 
56 M. C. C. 415. MC-F-6008, Overseas Transportation Co., Inc.—Control— 
South Florida Freightways, Inc., .... M. C. C. , 8-31-56, Div. 4. 


81.7 Disposition of Control Applications 
81.74 Motor Truck Denied 


Overseas Transportation Co., Inc.—Control—South Florida Freight- 
ways, Inc., MC-F-6098, .... M. C. C. , 8-81-56, Div. 4 81.74* 
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81.9 Divestiture 
81.90 Generally 


81.90 The stock has long since been returned in good faith; and 
thereby the prior legal right to control the company and what is also im- 
portant, the right as stockholders to share in its net income, has been 
relinquished. MC-F-5510, mais” a a gene Co.—Control and Merger— 
Bingler Vacation Tours, Inc., .... M. C. C. ...., 8-29-56, Commission. 


82. Transaction Sound & Applicant Fit 


82.1 Condition of Vendee 
82.18 Provisions for Financing 


82.13 Methods of meeting the obligations following consummation are 
dependent upon too many contingencies and are too indefinite and nebulous 
for approval of this transaction. Denied. MC-F-5940, Buch Express, Inc. 
—Control and Merger—Zeno Bros. Trucking Co., Inc., .... M. C. C. 
9-25-56, Div. 4. 


82.14 Financial Resources 


82.14 The possession of resources by the stockholders is not a satis- 
factory substitute for financial stability of the carrier itself. 50 M. C. C. 
21, 42. 


Charges to depreciation are primarily bookkeeping entries and should 
be added to net income for purposes of determining available funds. How- 
ever, the funds provided by depreciation charges are properly used for the 
replacement of existing old or obsolescent properties; and the use of such 
funds for fixed charges would decrease funds for replacement of equipment. 
MC-F-5940, Buch Ts Tags Inc.—Control and Merger—dZeno Bros. Trucking 
Co., Inc, .... M. C , 9-25-56, Div. 4. 


82.7 Unauthorized Consummation 
82.74 Public Interest 


82.74 While it appears that Minneapolis acquired illegal control of 
Electric Shore Line Terminal Co., the record affords ample proof that such 
control for the future and the resulting merger is consistent with the public 
interest. 114 F. Supp. 558. F. D. 19821, Minneapolis, N. & S. Ry. Merger, 
9-4-56, Div. 4. 


82.74 It appears that the person acquiring control acted in good faith, 
although upon erroneous legal advice. While this does not excuse the law 
violation, approval of a portion of the transaction is not withheld, as the 
record clearly shows that operating benefits would result and that the trans- 
action would be consistent with the public interest. MC-F-5996, West Bros., 
Inc.—Pur.—E. A. Murray and Murray Motor Transport, Inc., .... M. C. C. 

, 9-4-56, Div. 4. 


orees 


83. Prior Utilization of Authority 


83.1 Necessary Proof 
83.10 What Applicant Must Show 


83.10 The protestant stresses the absence of shipper support, but it is 
more significant that opposition to the proposed acquisition by carriers 
having the same broad oilfield commodity authority as the vendee is lacking. 
MC-F-5978, L. C. Jones Trucking Co., Inc.—Pur. (portion)—J. C. and W. V. 
Stroud, .... M. C. C. , 9-18-56, Div. 4. 
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83.19 Denials for Failure to Show 


83.19 There is no evidence indicating that the cessation of operations 
by vendors has caused inconvenience to shippers, other established carriers 
presumably having augmented their service to meet the shippers’ needs. Ip 
other proceedings where rights were dormant, the Commission approved the 
purchase only upon a showing of a real need for such service by the vendee, 
The record in the instant case is practically devoid of evidence showing 
such a need. Denied. MC-F-6126, A. A. O’Connor—Pur.—McCullongh 
Trucking Co., 9-20-56, Div. 4. 


83.2 Degree of Utilization 
83.28 Evidence of Utilization 


83.28 While it is true that the evidence submitted shows that vendor 
has served only a limited number of points in the considered area, it is also 
true that the evidence covered only a limited period of time. Considering 
the type of commodity transported (salt), the nature of the operating 
authority and the territory, the vendor has rendered continuous service to 
a sufficiently representative number of points within the involved area, 
MC-F-6108, Service Trucking Co., Inc.—Pur. (portion)—James F. Black, 
9-4-56, Div. 4. 


83.3 Reinstitution of Operation 
83.35 Proposal by Vendee 


83.35 Vendee’s mere desire to reestablish service under operations, 
which for all practical purposes have long since been discontinued, unsup- 
ported by a showing of need therefor, provides no basis for finding that 
the transaction and the resulting resumption of oe would be consistent 
with the public interest. Denied. MC-F-5965, Harry F. Atkinson & Sons— 
Pur.—Michael Kellman, M. C. C. ...., 9-11-56, Div. 4. 


83.9 Tented of Dendee Franchises 
88.92 Cancellation of Dormant Portion—Motor Truck 


83.92 The evidence shows that neither vendee nor vendor has partici- 
pated in the handling of traffic moving between certain points; and there is 
no evidence of any need for such a service. Although vendee objects to a 
restriction against such through service, a finding would not be warranted 
that the transaction would be consistent with the public interest where such 
a service would be authorized under the unified rights. Approval subject 
to an appropriate condition. MC-F-6139, A. Duie Pyle, Inc.—Pur.—New 
Way Transport Co., .... M. C. C. ...., 9-4-56, Div. 4. 


To same effect: 


bs ex W. D. Buffaloe—Pur. (portion)—Greig Freight Line, Inc., 
.. M.C. C. ...., 9-4-56, Div. 4. 


84. New Service Doctrine 
84.1 New Through Operation 
84.11 Previous Interchange 


84.11 Operations by vendee under the unified rights would be a new 
service only to the extent of elimination of interline with vendor. Approved. 
MC-F-5996, West Bros., Inc.—Pur.—E. A. Murray and Murray Motor Trans- 
port, Inc., .... M. C. C. ...., 9-4-56, Div. 4. 
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84.2 Changed Pattern of Operation 
84.25 Split of Irregular Authority 


84.25 The proposed division in irregular-route rights would not be 
contrary to the principle enunciated in 25 M. C. C. 558 as vendor is not here 
proposing to sell and retain rights between the same points. Protestants 
had pointed out that through interline under the retained rights vendor 
could continue to handle traffic, which vendee would be handling directly. 
The operating rights are not duplicating and the separation may be prop- 
erly approved, if found consistent with the public interest. To the extent 
the vendee and vendor would be serving the four origins, it would be mostly 
on traffic moving to different points of the country and as to them, not 
competitive. It is highly improbable that either applicant by its multiple- 
line service offered could divert an appreciable amount of traffic from the 
single-line service of the other. Approved. MC-F-5651, Jack Cole Co., Inc. 
—Pur. (portion)—Floyd & Beasley Transfer Co., Inc., .... M. C. C. 
9-4-56, Div. 4. 


84.3 Duplication of Authority 
$4.38 Registrable Intrastate Authority 


84.33 The Commission has declined to approve various transactions 
where severance of corresponding intrastate rights from the interstate rights 
resulted in two interstate services theretofore provided by a single carrier; 
and it has declined to sanction the use of various devices in attempting to 
create two rights in the B see of one. See: 45 M. C. C. 688. MOC-F-6126, 
A. A, O’Connor—Pur.—McCullough Trucking Co., 9-20-56, Div. 4. 


84.9 et of Need for New Service 
84.90 Generally 


84.90 No need has been shown for institution of the new services, as 
would result from approval and consummation of the transaction, and which 
would deprive existing carriers of traffic they now transport. MC-F-5940, 
Buch Express, Inc.—Control and Merger—Zeno Bros. Trucking Co., Inc., 

. M. C. C. ...., 9-25-56, Div. 4. 


85. Sound Transportation Conditions 


85.1 Service 
85.17 Preserve Needed Service 


85.17 The public interest, always paramount in Sec. 5 cases, would 
best be served by approving the instant transaction, thus bringing stability 
to the operations. MC-F-5510, Manhattan Transit Co.—Control and Merger 
—Bingler Vacation Tours, Inc., .... M. C. C. ...., 8-29-56, Commission 
upon reconsideration. 


85.2 Efficiency 
85.21 Complementary Operations 


85.21 Acquisition of the considered rights would provide vendee with 
much needed return lading and eliminate costly deadheading of equipment 
from points in western New York to its home base. MO-F-61038, Service 
Trucking Co., Inc.—Pur. (portion)—James F. Black, 9-4-56, Div. 4. 


85.21 As vendee’s traffic primarily moves northbound as compared to 

a predominant southbound movement by vendor, the evidence is sufficient 

to sustain the conclusion that under the unified rights a more balanced, 

efficient and economical operation can be rendered between the pertinent 

a. MC-F-6189, A. Duie Pyle, Inc.—Pur.—New Way Transport Co., .... 
.C. C. ...., 94-56, Div. 4. 
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85.3 Competitive Effect 


85.88 Proof of Impairment 

85.33 While the evidence shows that one protestant has experienced 
some decline in tonnage and revenues since vendee commenced operations 
under temporary authority, there is no evidence to indicate that such decline 
is directly attributable to vendee’s operations under the unified rights. The 
other two protestants presented general evidence of their authority, service 
and equipment, but it is not indicated that they interlined traffic with vendee 
or vendor. Operations under the unified rights would not adversely affect 
to any material degree protestants’ ability to continue their service. MC-F. 
5996, West Bros., Inc.—Pur.—E. A. Murray and Murray Motor Transport, 
Inc., .... M. C. C. ...., 9-4-56, Div. 4. 

85.33 The fact that the vendee, a more aggressive carrier, would be- 
come a more formidable competitor in the considered territory by providing 
a single-line service under the combined rights in lieu of the former inter- 
line service does not, of itself, preclude approval herein. All protestants 
are substantial carriers, not one indicating that its operations are unprofit- 
able. Furthermore it does not appear that any one of them would lose such 
a volume of traffic as a result of vendee’s single-line operations as to impair 
its service. Compare 59 M. C. C. 756. MC-F-6074, United Truck Lines, Inc. 
—Pur.—Blaine Auto Freight, Inc., 9-7-56, Div. 4. 


85.4 Effect Upon Employees 


85.41 Railroad 


85.41 257 I. C. C. 700 conditions imposed for the protection of em- 
ployees adversely affected. F. D. 19821, Minneapolis, N. & S. Ry. Merger, 
9-4-56, Div. 4. 


85.41 Authorization subject to the same conditions for the protection 
of employees as those prescribed in 261 1. C. C. 672. F. D. 19441, Cleveland 
& Pittsburgh R. Co. Lease, 9-21-56, Div. 4. 


To same effect: 
F. D. 19488, N. Y. C. R. Co. Trackage Rights, Etc., 9-13-56, Div. 4. 


86. Leases & Operating Agreements 


86.2 Rail or Water Franchises 

86.22 Modification of Lease 

Cleveland & Pittsburgh R. Co., Lease Modification, F. D. 19441, 
Approved and Authorized. (Also embraces F. D. 19442, 19443, 
19444, 19445 and 19446) 86.22* 

86.3 Trackage or Operating Agreements 

86.31 Original Railroad Agreement 

New York C. R. Co. Trackage Rights, Etc., Acquisition, F. D. 19433, 
Approved and Authorized, 9-13-56 (Embraces F. D. 19434) 86.31* 

87. Disposition of Unification Applications 


87.1 Merger 
87.11 Railroad—Approved 
Minneapolis, Northfield & So. Ry. et al, Merger, Etc., F. D. 19321, 
Authorized, 9-4-56 87.11* 
87.12 Motor Bus Lines—Approved 


Benjamin and Jules Casser—Control; Manhattan Transit Co.— 
Control and Merger—Bingler Vacation Tours, Inc., MC-F- 
5510, Authorized 8-29-56 87.12* 
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87.138 Motor Truck Lines—Approved 


Lizza, C. E., Inc.—Pur.—Dove Explosive Service, Inc., MC-F-6213, 
Authorized 10-8-56 

Pyle, A. Duie, Inc.—Pur.—New Way Transport Co., MC-F-6139, 
Authorized 9-4-56 

United Truck Lines, Inc.—Pur.—Blaine Auto Freight, Inc., MC-F- 
6074, Authorized 9-7-56 

West, H. E. et al—Control; West Brothers, Inc.—Pur.—E. A. 
Murray and Murray Motor Transport, Inc., MC-F-5996, 
Authorized 9-4-56 (Embraces MC-3009, Sub 17) 


87.17 Motor Truck Lines—Denied 


Atkinson, Harry F. & Sons—Pur.—Michael Kellman, MC-F-5965, 
Denied 9-11-56 

Buch, A. L., et al—Control; Buch Express, Inc.—Control and 
Merger—Zeno Bros. Trucking Co., Inc., MC-F-5940, Denied 
9-25-56 (Embraces F. D. 18972) 

o’Connor, A. A.—Pur.—McCullough Trucking Co., MC-F-6126, 
Denied 9-20-56 


87.2 Purchase of a portion of Franchise 


87.28 Motor Truck Lines—Approved 


Buffaloe, W. D.—Pur. (portion)—Greig Freight Line, Inc., (Kent 
W. Woodward, Trustee) MC-F-5717, Authorized 9-4-56 

Cole, Jack—Control; Jack Cole Co., Inc.—Pur. (portion)—Floyd 
& Beasley Transfer Co., Inc., MC-F-5851, Upon reconsidera- 
tion, modified, 9-4-56 

Jones, L. C.—Control; L. C. Jones Trucking Co., Inc.—Pur. 
(portion)—J. C. and W. V. Stroud, MC-F-5978, Approved on 
conditions, 9-18-56 

Service Trucking Co., Inc.—Pur. (portion)—James F. Black, 
MC-F-6103, Approved and authorized, subject to condition, 

9-4-56 


87.13* 
87.13* 


87.13* 


87.13% 


87.17* 


87.17* 
87.17* 


87.23* 


87.23* 


87.23* 


87.23* 





Recent Court Decisions 


By Warren H. Wacner, Editor 








Raw shelled nuts pt—intervention of Secretary of Agriculture is authorized, 
Consolidated Truck Service, Inc., et al. v. United States, et al. (No. 2-55) 


On September 28, 1956, a three judge court for the District of New 


Jersey enjoined the decision of the Commission in No. MC-C-968, 
Determination of Exempted Agricultural Commodities, 52 M. C. C. 511, 
in so far as it relates to certain raw shelled nuts. 





Quoting from the opinion of the Court: 


... The dispute is whether raw cashew nuts, raw filbert nuts 
and raw walnuts, all shelled, hauled by Consolidated are agricul- 
tural commodities within the purview of Section 203(b) (6) of the 
Interstate Commerce Act. . . . The Commission found that the raw 
shelled nuts referred to are manufactured products of agricultural 
commodities and that Consolidated may not transport them without 
first obtaining a certificate of public convenience and necessity 
from the Commission... . 

The substantial identity test of the East Texas Lines decision 
[351 U. S. 49] is in keeping with the Commission’s own determina- 
tion that ginned cotton and pasteurized milk are not manufactured 
products albeit the legislative history of Section 203(b) (6), 49 
USC § 303(b) (6), could permit of no other decision. See 52 MCC 
511, 523-524, 551. In the case at bar the Commission takes the 
position, as it must, that it is in agreement with the substantial 
identity test laid down by the Supreme Court but maintains none- 
theless that the raw shelled nuts do not retain a continuing sub- 
stantial identity with the raw unshelled nuts... . 

We cannot agree with the Commission’s contentions that the 
raw shelled nuts are manufactured products of agricultural com- 
modities. The Supreme Court in its East Texas Lines decision 
emphasized the fact that the farmer won a victory in Congress by 
the enactment of Section 206(b)(6), 49 USC § 306(b) (6), and 
that the enactment was recognition of the fact that the price ob- 
tained by the farmer for his product is greatly affected by the cost 
of transporting it to the market whether in its raw state or after 
it has become marketable by incidental processing. True, the raw 
shelled nut can be shipped at a lower cost but that has nothing to 
do with its continuing substantial identity to a raw unshelled nut. 
Moreover, the raw shelled nut frequently remains viable, a living 
seed. Seemingly it suffers no substantial change by the divestiture 
of its natural outer covering, essential for its growth but, insofar 
as mankind is concerned, serving no other purpose. Indeed the 
husk or shell, when removed, has little value for it can be used only 
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as fertilizer or as feed for livestock.’ If an eviscerated chicken 
retains a substantial identity to a chicken in the pen, we think that 
it must be said that a raw shelled nut is substantially identical to 
a raw unshelled nut. Cf. Home Transfer & Storage Co. v. United 
States, 141 F. Supp. 599 (W. D. Wash. 1956). We conclude that 
the raw shelled nuts are not manufactured products within the 
terms of the statute. 

Objection has been made to the intervention of the Secretary 
of Agriculture, as a party plaintiff, and also to the fact that the 
United States, a statutory defendant, strongly supports Consoli- 
dated’s position. The intervention of the Secretary of Agriculture 
as a party plaintiff is authorized by 7 USC § 1291 and 28 USC 
§ 2823. See also Secretary of Agriculture v. United States, 347 
U. S. 645, 647 (1954). Support for the position of the United 
States is found in Frozen Food Express v. United States and East 
Texas Motor Freight Lines, Ine. v. Frozen Food Express, supra. 
We can perceive no reason why a Department or a Cabinet Officer, 
charged with duties of decision by Congress may not express views 
in accordance with judgment and conscience. The writ of Mark, 
iii, 25 does not run in this case. 

The order of the Commission will be enjoined and set aside 
insofar as it relates to the raw shelled nuts, the subject of this 
controversy. 

All petitions for intervention as party to the suit will be 
allowed. 


5 The Commission insists that the nut is the whole; outer shell, inner 
kernel covering, and the kernel itself; that, in effect, on the shelling and on 
the removal of the inner kernel covering, there is a manufactured product. 
The Commission insists that the kernel is not the mut. We agree that the 
kernel is not the exact — ect that came from the plant. But we are not 
concerned with exactitude but with the test of substantial identity. When 
you have an egg for breakfast, you do not eat the shell. 

Judge Hartshorne comes y put this issue in another way during the course 
of the oral argument as follows: “The law is made for man . . . It is the sub- 
stantial identity of the article from the i“ of man, here the consumer, 
which should the criterion.” See T 








Meetings of Regional Chapters 


District No. 1 Chapter 


Lawrence Petersen, President, G.T.M., Eastern Gas & Fuel Asso. 
ciation, 250 Stuart St., Boston 16, Massachusetts. 


Akron 
Harry J. Carroll, Chairman, Director of Traffic, The Goodyear Tire 
& Rubber Company, 1144 East Market St., Akron 16, Ohio. 
Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 
Atlanta 


Dr. John H. Goff, Chairman, School of Business Administration, 
Emory University, Emory University, Georgia. 


Baltimore Chapter 
Albert M. Bodane, Chairman, G.T.M., Rheem Manufacturing 
Company, Sparrows Point 19, Maryland. 
Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Ovt-of- 
town members are cordially imvited. 


New Carolina Chapter Formed 


A new Chapter has been formed recently, which will be known as 
the Carolina Chapter. Officers elected at an organization meeting held 
in Charlotte, N. C., on October 5, 1956 are: 


Emory B. Ussery, Columbia, 8. C., Chairman. 

George J. Leeds, T. M., Hennis Freight Lines, Winston-Salem, N. C., 
Vice-Chairman. 

Garland V. Moore, A. T. M., Akers Motor Lines, Gastonia, N. C., 
Secretary-Treasurer. 

S. E. Fulk, A. T. M., Pilot Freight Carriers, Winston-Salem, N. C., 
Assistant Secretary-Treasurer. 

W. J. Seay, Jr., T. M., Atlantic & Pacific Tea Co., Charlotte, N. C., 
Member, Executive Committee. 

J. P. Ehret, High Point, N. C., Member, Executive Committee. 


Mr. Hewitt Biaett, General Solicitor of the Chesapeake & Ohio Rail- 
road, Richmond, Virginia, who is Vice-President of District No. 5 of the 





N. B.: Members within each of the several districts may at their own expense 
with the aoe of the vice-president of the district, organize and maintain district 
and local c — which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). 

(Sample charter, ie., that of the District of Columbia Chapter, will be found on 
— of December, 1939, Journal). (Dues have been raised to $2.00 per 
member 
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Association of I. C. C. Practitioners, installed the officers and gave a 
brief talk on ‘‘Duties and Opportunities of Chapter Membership.”’ 

Two meetings of the Chapter will be held each year during April 
and October. Winston-Salem and Charlotte, N. C., have been designated 
as the cities in which the two meetings are to be held. 

Chicago Chapter 

A. E. Leitherer, Chairman, Ass’t Gen’] T. M., Allied Mills, Inc., 
Rm. 3400, 141 West Jackson Boulevard, Chicago, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


Cleveland Chapter 
Mr. Thomas O. Broker, Chairman, Assistant General Counsel, 
Nickel Plate Railroad, 3016 Terminal Tower, Cleveland, Ohio. 
Meets: Quarterly on Third Tuesday of the month. 


Rocky Mountain Chapter 

Dorsey O. Ruthrauff, Chairman, Asst. to T. M., American Crystal 
Sugar Company, Boston Building, Denver 1, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 

District of Columbia Chapter 

Eugene T. Liipfert, Chairman, 2001 Massachusetts Avenue, N. W., 
Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Florida 


T. C. Maurer, Chairman, G. T. M., National Container Corporation, 
P. 0. Box 1620, Jacksonville 1, Florida. 


Kansas City, Missouri, Chapter 


R. H. Prevette, Vice-President, c/o Dewey Portland Cement Com- 
pany, P. O. Box 767, Kansas City 12, Missouri. 

Mevts : 6:00 P. M., on the first Wednesday of each month except July 
and August in the Transportation Department of the Kansas City Cham- 
ber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


Robert H. Stahlheber, Chairman, Commerce Attorney, Missouri 
Pacific Lines, 13th & Olive Streets, St. Louis 3, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at the Mark Twain Hotel. Out-of-town members are cordially 
invited to attend the luncheon meeting. 
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Metropolitan New York Chapter 


Howard R. Steffen, Chairman, T. M., Coats & Clark, Inc., 430 Park 
Avenue, New York 22, N. Y. 


Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 8:00 P. M., except June, July and August, 
Out-of-town members are cordially invited to attend meetings. 


Ninth District Chapter 
Charles G. Wise, President, Minnesota & Ontario Paper Co., 500 
Investors Bldg., Minneapolis 2, Minnesota. 
Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 


Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Oklahoma 


R. J. Andress, Chairman, Executive Vice President, Service Pipe 
Line, Tulsa, Oklahoma. 


Greater Philadelphia Chapter 


Robert B. Einhorn, Chairman, Suite 1540-47, Philadelphia Savings 
Fund Building, 12 South 12th Street, Philadelphia 7, Pennsylvania. 
Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ben 
Franklin, Philadelphia, Pennsylvania. Out-of-town members are cor- 
dially invited. 
Pittsburgh Chapter 


Charles M. Donley, Chairman, Manager, Chas. Donley & Associates, 
34 Market Place, Pittsburgh 22, Pennsylvania. 
Meets: At call of Chairman. 


Rhode Island 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 
Amarillo, Texas 
Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 
Sabine Area, Texas 


John H. Benckenstein, President, 915 Goodhue Building, Beau- 
mont, Texas. 


Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas 


C. S. Edmonds, Chairman, Fort Worth Club Building, Ft. Worth, 
Texas. 
Meets: At time and place fixed by Chapter’s Executive Committee. 
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South Texas Chapter Organized 

The South Texas Chapter of the Association of I. C. C. Practitioners 
was organized on November 8th at Houston, Texas, with thirty charter 
members. 

F. G. Robinson, T. M., Galveston Wharves, Galveston, was elected 
Chairman of the Chapter. Other officers elected were: E. M. Burk, 
T. M., Wyatt Metal & Boiler Works, Inc., Houston, Vice-Chairman; 
W. C. Neely, G. F. A., Texas & New Orleans Railroad Co., Houston, 
Secretary-Treasurer. The following were elected members of the Execu- 
tive Committee: Carl G. Stearns, Fulbright, Crooker, Freeman, Bates 
& Jaworski; Joe G. Fender, attorney; A. W. Huffman, T. M., Reed 
Roller Bit Company; and Maurice W. Matthews, Continental Oil Com- 
pany, all of Houston. 

Honorable Everett Hutchinson, of Texas, a Member of the Inter- 
state Commerce Commission, installed the officials of the new Chapter 
at a dinner meeting, held the evening of November 8th in the Shamrock 
Hilton Hotel, Houston. In his remarks, Commissioner Hutchinson em- 
phasized the importance of the Association of Interstate Commerce Com- 
mission Practitioners and commended the organization of the South 
Texas Chapter. Other Members of the Commission present were: 
Anthony F. Arpaia, Chairman; Kenneth H. Tuggle, John H. Winchell 
and Laurence K. Walrath. 

Puget Sound 

Stephen A. Cole, Chairman, 8250-42nd Street, N. E., Seattle 15, 

Washington. Meets evenings, first Tuesday of each month. 
San Francisco Chapter 

Roger H. Druehl, Chairman, Market Street Van & Storage, Inc., 
1875 Mission Street, San Francisco, California. 

A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 

Southern California Chapter 

A. E. Norrbom, Chairman, 1203 Fair Oaks Avenue, South Pasadena, 
California. 

Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 
426 South Hill Street, Los Angeles, California. Out-of-town members 
are cordially invited to attend. 

Richmond, Virginia Chapter 

Charles J. Adams, Chairman, Chief, Revision Bureau, Chesapeake 
& Ohio Railway, 1500 First National Bank Building, Richmond 10, 
Virginia. 

Southeastern Wisconsin Chapter 

Richard L. Fisher, Chairman, T. M., Red Star Yeast & Products Co., 
221 East Buffalo St., Milwaukee 1, Wisconsin. 

Meets: Second Wednesday of each month, September through June, 
at the Elk’s Club, Milwaukee, at 7:30 P. M. Out-of-town members are 
cordially invited. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Outline of Study Course in Practice and Procedure before the 
I. C. C.—Revised 1948 Edition—by Warren H. Wagner, Esq. 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland 


Code of Ethics 


Cost and Value of Service in Rate Making for Common Carriers— 
A Series of articles by Hon. J. Haden Alldredge, H. J. Day, 
Samuel T. Towne, D. M. Steiner, John R. Turney, E. 8. Root, 
Ford K. Edwards, Gilbert J. Parr—with foreword by E. M. 
Reidy, and Digest of Ruling Cases by J. Hamilton Smith --_ 


Supreme Court Decisions Important to the I. C. C. and Abstracts 
of 39 Important Decisions Since 1939. This booklet contains 
256 Supreme Court Decisions, among which are 172 decisions 
PRGEOEES G6 200. 1. EG, bctiposeanincdthccusttinenennumdina 


Relief from 4th Section of the Interstate Commerce Act by J. M. 
Fiedler, Examiner. This study sets forth the principles de- 
veloped, the grounds recognized, and the limitations imposed 
by the Commission in the granting of relief from the long- 
and-short haul and aggregate-of-intermediate provision of 
Section 4, and contains many citations relating to each 
situation 








Fair Reward and Just Compensation, Common Carrier Service, 
Standards Under the Interstate Commerce Act by Clyde B. 
Aitchison. In this book, a comprehensive but concise work, 
former Commissioner Aitchison, for the first time, has authori- 
tatively analyzed and determined what standards are prop- 
erly applicable in determining the reasonable level of carrier 
charges 








Abstracts of Supreme Court Decisions, W. J. Myskowski. 
This book contains the abstracts of 286 decisions of the United 
States Supreme Court bearing upon the work of the Inter- 
state Commerce Commission and interpreting the provisions 
not only of the Interstate Commerce Act but also of the sup- 
plementary acts -.-. 





Consolidated Current Index to I. C. C. Decisions contains an 
Index to all I. C. C. Decisions (printed and unprinted) from 
January 1951 through January 1954 











